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INTRODUCTION 

Public Service Company of Colorado hired Shaw as the largest of three 

principal prime contractors to construct the new Comanche 3 power plant in 

Pueblo, Colorado. By the time the project ended, Shaw had missed its contractual 

deadlines by more than 330 days, severely damaging Public Service. 

At trial, Shaw blamed all of its delays on Public Service and another of the 

prime contractors, Alstom. The jury did not believe Shaw, and rightly so, because 

vast amounts of evidence, including Shaw’s own documents, showed that Shaw 

missed its deadlines because of its own mismanagement and bad decisions. First, 

Shaw did not complete its engineering on time, producing a cascade of delays. 

(Trial Exs. 2115, 2185, 2281.) Second, Shaw grossly underestimated the amount of 

permanent plant materials such as electrical cable and piping that it needed to 

complete its work, causing more delay. (Trial Ex. 4441-0014.) Third, the quality of 

Shaw’s work was so poor that it had six to seven times the usual amount of rework, 

causing still more delay. (Trial Exs. 5109, 3569, 2175; Trial Tr. Vol. XIV 4370:4-

16; Trial Tr. Vol. VIII 2481:1-2483:25.) Finally, at various points, Shaw simply 

decided to reduce its effort on the project, causing more delay yet. (Trial Exs. 

2389, 2284, 2400, 2312, and Shaw Demonstrative Ex. 169.) 
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 The jury considered all this evidence and more and reached a reasoned 

verdict, ruling partly for Shaw, but partly for Public Service as well. There is no 

basis for reversing that verdict on appeal. 

ISSUES FOR REVIEW 

1. Jury Instructions: Whether the District Court correctly instructed the 

jury that Public Service was responsible for the actions of its agents with respect to 

its claim for liquidated damages, and also correctly did not require an agency 

finding in connection with Shaw’s claim for actual damages. 

2. Liquidated Damages: Viewing the evidence in the light most 

favorable to the jury’s verdict, whether the District Court correctly concluded that 

the jury’s award of liquidated damages to Public Service was consistent and fully 

supported by the evidence. 

3. Replacement Contractor Damages: Viewing the evidence in the 

light most favorable to the jury’s verdict, whether the District Court correctly 

concluded that jury’s award of replacement contractor damages to Public Service 

was fully supported by the evidence. 

4. Alleged Nondisclosure During Voir Dire: Whether the District Court 

abused its discretion in holding that C.R.E. 606(b) barred admission of all of the 

juror statements submitted by Shaw, when Shaw had not preserved its record. 
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STATEMENT OF THE CASE 

For almost a month in the fall of 2010, this breach of contract case was tried 

to a jury in the District Court for the City and County of Denver. The parties 

offered testimony from 35 witnesses and introduced nearly 500 exhibits. Shaw 

presented its theories that Public Service owed it $41.5 million in unpaid fees and 

had also caused it to suffer $87 million through delay and disruption. (Trial Tr. 

Vol. XVIII 5496:22-5497:3, 5518:20-5519:7, 5520:6-22.) Public Service presented 

its theories that Shaw’s gross mismanagement had caused Public Service to pay 

$27 million for replacement contractors and had also caused Shaw to miss 

contractual deadlines, entitling Public Service to $43 million of liquidated 

damages. (Id. at 5542:12-5543:4.) 

At the close of the trial, the jury deliberated for two days and returned a 

verdict finding: (1) for Shaw on its claims and awarding it $41,259,031.13 for 

unpaid fees and $43 million for delay and disruption damages; and (2) for Public 

Service on its claims and awarding it $43 million in liquidated damages and $27 

million for replacement contractor costs. (Trial Tr. Vol. XX 5638:11-5639:13.) 

Shaw has now filed this appeal, repeating arguments it made at trial and 

attempting to re-try issues the jury rejected. All of Shaw’s challenges are meritless. 
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STATEMENT OF FACTS 

I. The Comanche 3 Power Plant Project. 

Appellee Public Service provides power to customers across Colorado. In 

2003, due to increasing customer demands and environmental concerns, Public 

Service decided to expand its Comanche Station in Pueblo, Colorado by adding a 

750 megawatt, super-critical coal-fired power plant (“Comanche 3” or the 

“Project”) adjacent to the existing Comanche 1 and 2 Units. The total cost of the 

Project was estimated to be over $1.3 billion. (Trial Tr. Vol. XI 3417:23-24.)  

Because of the Project’s large size, Public Service contracted with three 

“EPC” contractors—engineer, procure, construct—to handle discrete segments of 

the work. (Trial Tr. Vol. I 253:23-254:1.) By far the largest contract—the Balance 

of Plant (“BOP”) Contract with a price in excess of $400 million—was awarded to 

Stone & Webster, Inc. (“Shaw”). (Trial Ex. 1, § 1.01; Trial Tr. Vol. III 841:17-21.) 

As the BOP contractor, Shaw was responsible for all of the work that was 

not assigned to another contractor. Shaw’s work included the design and 

construction of the air-cooled and water-cooled condensers; the design and 

construction of the turbine building; the erection of the steam turbine generator; the 

design, procurement, and erection of the electrical transformers necessary to send 

power safely to the grid; and the design and construction of all of the mechanical, 
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electrical, and controls systems necessary to interconnect the various components 

of the Project. (See generally Trial Ex. 1; see also Trial Tr. Vol. II 360:13-366:4.) 

Public Service also hired two other principal EPC contractors. Alstom 

Power, Inc. (“Alstom”) was hired to design and supply the boiler and to erect the 

boiler building. (Trial Tr. Vol. I 256:19-21; Trial Tr. Vol. II 350:20-23.) Babcock 

& Wilcox (“B&W”) was hired to design, supply, and construct the air pollution 

control equipment. (Id. at 356:17-24.) 

II. The Contractual Process For Setting And Adjusting Deadlines. 

To keep the Project on track, the BOP Contract established milestone dates 

that Shaw was obligated to meet, as well as a Change Order process for adjusting 

them. 

The most important milestone date in the BOP Contract was September 15, 

2009, the date by which Shaw had to substantially complete its work on the 

Project. (Trial Ex. 1, §§ 9.3, 11.1.2(c).) 

This date was not inflexible, but the BOP Contract established two essential 

prerequisites for obtaining an extension through a Change Order. First, Shaw had 

to show that “an Other Contractor’s actions or inactions cause[d] significant delay 

or cost increases to [Shaw] that could not reasonably be avoided or otherwise 

mitigated without significant cost or delay.” (Id., § 6.1.) Second, Shaw could 
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receive an extension only “equal to the number of calendar Days of delay in the 

critical path progress of [Shaw’s] Work reasonably demonstrated by [Shaw] as 

resulting from the event necessitating the Change.” (Id., § 13.3) (emphasis added). 

The reference to Shaw’s “critical path progress” referred to the industry-

standard, critical-path-method (“CPM”) scheduling techniques that the BOP 

Contract required Shaw to use. (Trial Tr. Vol. XV 4663:3-4666:13.) Under Article 

13.3, if another contractor such as Alstom was behind schedule on its work, but 

that delay did not affect Shaw’s ability to complete its work, Shaw was not entitled 

to an extension of its milestone. No contractor was entitled to delay its work 

simply because another contractor was late on a separate task. B&W, for example, 

completed its work on time, even though Alstom and Shaw did not. (Trial Tr. Vol. 

X 2909:13-24; Vol. XIV 4261:7-4263:5.) 

Almost immediately after work began on the Project in May 2006, Shaw fell 

behind schedule. During the first two years of construction, Shaw requested 

numerous Change Orders, many of which Public Service granted. (See, e.g., Trial 

Tr. Vol. IX 2551:22-2552:3.) In its requests, Shaw acknowledged that it was 

behind schedule. One Change Order request not approved by Public Service 

requested an extension of 232 days. (Trial Tr. Vol. XIII 3948:1-4.) 
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By the spring of 2008, the number of pending unapproved Change Order 

requests had grown so significantly that the parties participated in mediation to 

resolve them. Ultimately, the parties signed a Settlement Agreement dated June 18, 

2008. (Trial Ex. 2.) Both parties released all claims that had accrued to date, and 

Shaw also released certain future claims. (Id., § 1.01.) 

Most importantly for this appeal, in exchange for Public Service agreeing to 

pay Shaw an additional $35 million (§§ 2.01, 2.02), Shaw reaffirmed its 

commitment to achieving substantial completion of its work on September 15, 

2009, and it also committed to a new interim milestone for achieving Full Load.  

(Id., Attachment 2.) Specifically, Shaw agreed that its “Work shall not prevent 

Comanche 3 from achieving 750 mW net generation on (‘Full Load’) by July 6, 

2009.” (Id., § 7.02.) 

III. The Parties’ Liquidated Damages Agreement. 

To compensate Public Service for the damages it would suffer if Shaw did 

not complete its work on schedule, and to simplify the process for calculating those 

damages, the parties agreed that Shaw would pay Public Service $150,000 for 

every day it missed certain contractual milestones. Specifically, Shaw agreed to 

pay $150,000 for every day it prevented the Project from achieving Full Load from 

July 6, 2009 to September 14, 2009. (Id.) Shaw further agreed to pay $150,000 for 
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every day after September 15, 2009 that it failed to reach Substantial Completion 

of its own work, up to 10% of the contract price. (Trial Ex. 1, §§ 11.2.3.4; Trial Ex. 

2, § 7.03.) At the adjusted contract price of approximately $430 million, 10% 

produced a liquidated damages cap of $43 million. (Trial Tr. Vol. VI 1850:5-17; 

Trial Tr. Vol. XV 4575:16-4576:21.) 

IV. Shaw’s Performance Problems. 

Public Service expected Shaw to use some or all of the $35 million payment 

in the Settlement Agreement to retain qualified labor, add additional shifts, work 

overtime, and do what was necessary get its work back on schedule. (Trial Tr. Vol. 

XIV 4197:13-4198:1, 4200:18-4201:1.) Instead, Shaw’s management ordered its 

site team to lay off workers and cut back on the number of hours Shaw’s 

employees were working on the Project.  (Trial Exs. 2389, 2284, 2400, 2312; Shaw 

Demonstrative Ex. 169; Trial Tr. Vol. XIV 4200:18-4201:9, 4201:17-4206:6.) 

Consequently, Shaw almost immediately began to miss the milestone dates it had 

agreed to in the Settlement Agreement. (Trial Tr. Vol. III 890:9-894:17; Trial Tr. 

Vol. XIV 4200:18-4201:1, 4219:7-4220:10.) 

Searching for excuses, Shaw began to allege that Alstom’s delay on the 

boiler was disrupting Shaw’s ability to complete its electrical and piping work 

inside Alstom’s boiler building. As a result, the parties negotiated Change Order 
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23, which removed the boiler electrical work from Shaw’s BOP Contract scope 

and assigned it to another contractor.  (Trial Ex. 10.) Later, at Shaw’s request, 

Public Service removed additional work in the boiler building from Shaw’s scope, 

leaving Shaw to work on those areas of the Project under its exclusive control, 

such as the turbine building and the air-cooled condenser. (Trial Ex. 1, § 16.8; 

Trial Tr. Vol. XIV 4201:17-4204:11, 4206:7-4207:17.) Ultimately, Public Service 

paid approximately $27 million to replacement contractors to perform piping and 

electrical work that was originally within Shaw’s BOP Contract. (Public Service 

Demonstrative Ex. 41.) 

Despite these adjustments to Shaw’s scope of work, Shaw continued to 

blame Alstom for Shaw’s own delays. On March 13, 2009, Shaw submitted 

Change Order Request 87, seeking an increase of $55 million and a schedule 

extension of 140 days without including any CPM schedule analysis demonstrating 

the claimed impact on Shaw’s critical path. (Trial Ex. 19.) Public Service denied 

the request because of Shaw’s failure to provide the contractually required 

analysis. (Trial Ex. 2342.) In fact, neither Alstom nor anyone else caused any delay 

to Shaw’s critical path. (See infra Sections II(B), (C).) Shaw’s delays and cost 

overruns were entirely its own fault. 
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SUMMARY OF ARGUMENT 

A correctly instructed jury rejected Shaw’s attempt to blame all of its delays 

on Public Service and Alstom. The verdict should be affirmed. 

First, there was no error in the jury instructions. On Public Service’s claims, 

the District Court correctly instructed that Public Service was entitled to recover its 

contractual liquidated damages unless it or its agents delayed Shaw. On Shaw’s 

claims, the District Court correctly instructed that Shaw was entitled to damages 

under the BOP Contract, allowing Shaw to recover for delay and disruption caused 

by Alstom, regardless of whether Alstom was Public Service’s agent. Shaw’s main 

argument is that “the jury was instructed that, unless it also determined Alstom was 

[Public Service’s] ‘agent’ . . . Shaw could not recover delay and disruption 

damages for Alstom’s delays.” Shaw Br. 15. This is simply not what the District 

Court instructed. 

Second, the record amply supports the jury’s $43 million award of liquidated 

damages to Public Service. That Shaw failed to meet its contractual deadlines, 

triggering damages, is undisputed. Shaw argued that the delay was Alstom’s fault 

and that Alstom was Public Service’s agent. The jury, however, was entitled to 

reject both arguments and conclude either that no one caused any delay to Shaw’s 

critical path or that if Alstom did, it was not Public Service’s agent. Both of these 
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conclusions are supported by the record. Both are also consistent with the jury’s 

decision to award contractual damages to Shaw, which required it to find only that 

Public Service or a third party disrupted Shaw’s work—not that Alstom delayed 

Shaw and not that Alstom was Public Service’s agent. The verdict is consistent. 

Third, the record fully supports the jury’s $27 million award to Public 

Service for the cost of replacement contractors. Public Service’s claim was for 

breach of contract, as the District Court instructed, not for fraud as Shaw argues. 

The record showed both breach and damages. Shaw’s myopic argument that Public 

Service did not submit invoices for some costs ignores a vast record of fact 

testimony, expert testimony, and summary exhibits proving damages. 

Finally, Shaw improperly attempts to use post-trial juror testimony 

describing statements made during deliberations to challenge one juror and 

undermine the jury’s verdict. The District Court did not abuse its discretion in 

holding that C.R.E. 606(b) barred Shaw’s attempt. 

The judgment should be affirmed in its entirety. 
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ARGUMENT 

I. The District Court Correctly And Separately Instructed The Jury 
Regarding Public Service’s Claim For Liquidated Damages and Shaw’s 
Claim For Actual Damages. 

At trial, Public Service claimed liquidated damages from Shaw due to 

Shaw’s delay beyond its contractual deadlines, and Shaw claimed actual damages 

from Public Service due to Alstom’s alleged delay or disruption of Shaw’s work. 

The District Court separately instructed the jury on each claim, and both 

instructions were correct applications of the law. Shaw’s attempt to conflate the 

two instructions on appeal is baseless.1 There is no ground to vacate the verdict. 

A. Standard of review. 

“A trial court’s decision to give a particular jury instruction is reviewed for 

abuse of discretion.” Fishman v. Kotts, 179 P.3d 232, 235 (Colo. App. 2007). This 

Court finds an abuse of discretion only if the District Court’s ruling is “manifestly 

arbitrary, unreasonable, or unfair.” Wark v. McClellan, 68 P.3d 574, 578 (Colo. 

App. 2003). A trial court also has “considerable discretion in ruling on a motion 

for [a] new trial, and its ruling will not be disturbed absent a clear showing of an 

                                                 
1 Shaw also makes the irrelevant and incorrect claim that Public Service took 
inconsistent positions on agency below. Shaw Br. 14. In both briefs Shaw cites, 
Public Service argued that agency was relevant to liquidated damages and that it 
was entitled to judgment as a matter of law on the agency issue. 
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abuse of discretion.” Zolman v. Pinnacol Assurance, 261 P.3d 490, 502 (Colo. 

App. 2011). 

B. The District Court’s agency instruction correctly applied the rule 
of Medema Homes to Public Service’s claims for liquidated 
damages; if it erred at all, the error favored Shaw. 

The District Court instructed that Public Service could recover liquidated 

damages from Shaw under the BOP Contract “only if” Public Service “or any of its 

agents did not contribute to the delays for which it seeks liquidated damages.” (See 

E-Record, 34571321_09cv6913 [hereinafter, “E-Record”] at 9921 (Jury Instruction 

No. 24) (emphasis added), 9911 (Jury Instruction No. 15).) Implementing these 

instructions, the Special Interrogatories asked if any of Shaw’s delay was due to 

“Public Service or any party you find to be Public Service’s agent as defined in 

Instruction No. 15.” (E-Record 9926 (Special Interrogatory No. 2).) The jury 

answered this question, “No.” (Id.) 

On appeal, Shaw argues that the District Court should have instructed that 

Public Service could not recover any liquidated damages if Alstom caused any of 

Shaw’s delay, regardless of whether Alstom was Public Service’s agent. (Shaw Br. 

14-17.) This instruction would have been incorrect, and the District Court was 

justified in refusing it. In Medema Homes, Inc. v. Lynn, 647 P.2d 664 (Colo. 1982), 

the Colorado Supreme Court stated that “a liquidated damages clause addressing 
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delay in a performance contract will not be enforced where such delay is due in 

whole or in part to the fault of the party claiming the clause’s benefit.” Id. at 667 

(emphasis added). The Court thus applied the extreme measure of overriding 

contractual liquidated damages only when the party itself caused the delay. The 

District Court broadened the Medema Homes rule—to Shaw’s benefit—by 

applying it not only to Public Service itself, but also to Public Service’s agents. 

There is no support in Colorado law for Shaw’s demand that the rule should 

be broadened still further to preclude an owner from recovering liquidated 

damages whenever any contractor on a project delays any other contractor, 

regardless of whether the first contractor was the owner’s agent. Shaw’s rule would 

have the perverse effect of denying relief to an owner any time more than one of 

the contractors it hired not only missed the contractor’s own deadlines, but also 

delayed another contractor. Neither of Shaw’s two cases adopts its rule. (Shaw Br. 

at 17, citing City of Westminster v. Centric-Jones Constructors, 100 P.3d 472 

(Colo. App. 2003); Tricon Kent Co. v. Lafarge N. Am., Inc., 186 P.3d 155 (Colo. 

App. 2008).) In City of Westminster, the court affirmed a directed verdict against 

liquidated damages because the party seeking damages had caused part of the 

delay. 100 P.3d at 481 (“[T]he delay was caused in part by the City’s decision to 

redesign the structures.”). In Tricon Kent, the court declined to consider whether an 
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instruction on liquidated damages had been properly given because “[t]here was no 

finding by the jury of any improper performance by” a subcontractor to support an 

assessment of liquidated damages, so “any error in giving this instruction was 

harmless.” 186 P.3d at 162. Neither case provides the slightest support for Shaw. 

Because the District Court’s jury instructions on agency “adequately informed the 

jury of the applicable legal principles,” they must be affirmed. Lascano v. Vowell, 

940 P.2d 977, 982 (Colo. App. 1996). 

If anything, the liquidated damages instructions unduly favored Shaw 

because the non-apportionment rule of Medema Homes does not apply to contracts, 

like the BOP Contract, that allow parties to adjust deadlines based on an 

apportionment of the delay. In Medema Homes, the contract set a single deadline 

for delivery of a new home and did not allow for its adjustment, providing that 

“[i]f Seller fails to deliver said title and possession within the 120 days and 30 day 

extension specified herein, and such failure is not beyond the control or without the 

fault or negligence of the Seller,” the Seller would have to pay liquidated damages. 

647 P.2d at 667. As the Supreme Court held, “[t]he clear wording of this clause 

dictates that only when the seller fails, because of his own fault, to deliver title and 

possession on time does liability under this liquidated damages clause come into 

operation.” Id. The Court thus cited cases and authorities addressing similar 



16 
 

contract provisions, including decisions from the United States Supreme Court and 

the courts of California, North Carolina, and Rhode Island.2  

The same courts that Medema Homes cited, however, allow apportionment 

of liquidated damages when the contract provides for adjusting deadlines or 

otherwise allows apportionment. See, e.g., Robinson v. United States, 261 U.S. 

486, 488-89 (1923) (Brandeis, J.) (calling the contrary argument not “tenable”); 

Nomellini Constr. Co. v. California ex rel. Dep’t of Water Res., 19 Cal. App. 3d 

240, 246 (Cal. App. 1971) (calling the contrary position “an absurdity”); Terry’s 

Floor Fashions, Inc. v. Crown Gen. Contractors, Inc., 645 S.E.2d 810, 819 (N.C. 

App. 2007) (“[T]he courts will not attempt to apportion the damages . . . in the 

absence of a contract provision for apportionment.”) (emphasis added); Psaty & 

Fuhrman, Inc. v. Housing Auth., 68 A.2d 32, 38, 39 (R.I. 1949) (allowing 

apportionment “[w]here there are a number of delays which are separate and 

distinct from each other” and awarding damages for 198 of 277 days of delay). 

This is the clear majority rule among modern decisions. See, e.g., Hutton 

Contracting Co. v. City of Coffeyville, 487 F.3d 772, 784-86 (10th Cir. 2007); E.C. 

Ernst, Inc. v. Manhattan Constr. Co., 551 F.2d 1026, 1038 (5th Cir. 1973); 

                                                 
2 The Court also cited a decision from South Carolina, Austin-Griffith, Inc. v. 
Goldberg, 79 S.E.2d 447, 452-453 (1953), but that decision found no fault on the 
part of the owner, and thus did not address apportionment. 
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Calumet Constr. Corp. v. Metropolitan Sanitary Dist., 533 N.E.2d 453, 456-57 (Ill. 

App. 1988); X.L.O. Concrete Corp. v. John T. Brady & Co., 104 A.D.2d 181, 185 

(N.Y.S. Ct. App. Div. 1984); Utica Mut. Ins. Co. v. DiDonato, 453 A.2d 559, 565 

(N.J. Super. Ct. App. Div. 1982). 

Here, the BOP Contract expressly allowed Shaw to request and receive an 

extension of its deadlines “equal to the number of calendar Days of delay in the 

critical path progress of [Shaw’s] Work” caused by “Other Contractor[s].” (Trial 

Ex. 1, §§ 6.1, 13.3) Because the contract allowed the parties to adjust the deadlines 

based on how much delay was caused by Shaw and how much was caused by 

anyone else, a non-apportionment rule does not apply here. An alternative basis for 

rejecting Shaw’s agency challenge and affirming the jury’s award of liquidated 

damages is thus that a non-apportionment instruction should not have been given at 

all, and that any error in giving it was harmless—indeed, it was beneficial to—

Shaw. See Tricon Kent, 186 P.3d at 162 (affirming judgment because “any error in 

giving this instruction was harmless”). 

Finally, Shaw repeatedly argues that, because Public Service agreed in the 

BOP Contract to extend Shaw’s deadlines for delays to its critical path caused by 

Alstom, Alstom must be Public Service’s agent. But Public Service also agreed to 

extend Shaw’s deadlines for delays caused by “Acts of God” (Trial Ex. 1, §§ 14.1, 
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14.4)—and that does not mean God is Public Service’s agent. Public Service 

generally agreed to extend Shaw’s deadlines for delay caused by events outside 

Shaw’s control, including delay caused by other contractors. None of the 

contractors—including Shaw—were Public Service’s agents, as their contracts 

expressly provided. (Id., § 23.13 (Shaw); Trial Ex. 532, §23.13 (Alstom)). Indeed, 

the very contractual provision that Shaw invokes to argue that Alstom must be 

treated as legally equivalent to Public Service expressly distinguishes between 

“Owner Caused Delay” and delay caused by “Other Contractors.” (Trial Ex. 1, § 

13.2.1.) Shaw cannot take one provision of the parties’ contract out of context and 

use it to override all other parts of the contract providing for liquidated damages. 

C. The District Court did not instruct the jury on agency in 
connection with Shaw’s claim for delay and disruption damages. 

In its second attack on the jury instructions, Shaw requests a new trial on a 

claim on which it won $43 million by arguing that “the jury was instructed that, 

unless it also determined Alstom was [Public Service’s] ‘agent’ . . . Shaw could not 

recover delay and disruption damages for Alstom’s delays.” Shaw Br. 15. This is 

simply not what the District Court instructed. 

The jury instructions on Shaw’s claims allowed the jury to award actual 

damages if Alstom significantly delayed Shaw’s critical path regardless of whether 

Alstom was Public Service’s agent. Instruction 10 required Shaw to prove only that 
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the parties entered into the BOP contract, that “Public Service failed to perform its 

obligation on the Comanche 3 Project in a proper and timely manner as required by 

the BOP Contract,” and that “Shaw substantially performed its part of the BOP 

Contract.” (E-Record 9906.) Because the BOP Contract expressly provided that 

“significant delays” to Shaw’s critical path caused by “Other Contractor[s]”—

including Alstom—could support a Change Order request for additional time or 

money by Shaw, the instructions did not require the jury to find that Alstom was 

Public Service’s agent to award Shaw damages. (Trial Ex. 1, § 6.1.) Indeed, the 

instructions expressly distinguished “the liquidated damages claimed by Public 

Service” from “actual damages,” making it even clearer that the rules for the two 

were distinct. (E-Record 9912 (Jury Instruction No. 16).) Public Service never 

argued to the contrary at trial, and the verdict form asked simply: 

1. On Plaintiff Shaw’s Claims against Defendant Public Service for 
breach of the BOP Contract, we the jury find in favor of: 

 Plaintiff Shaw 

 Defendant Public Service 

(E-Record 9924.) The jury checked the box for Shaw. 

Shaw never objected to Instruction 10 and never asked the trial court to 

amend that instruction or the Special Verdict Form to make it even plainer that 

Shaw’s claim did not implicate the agency issue. (Trial Tr. Vol. XVIII 5463:3-10.) 
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It therefore waived the right to challenge these instructions. See C.R.C.P. 51; 

Hoeper v. Air Wis. Airlines Corp., 232 P.3d 230, 247 (Colo. App. 2009); Farmland 

Mut. Ins. Cos. v. Chief Indus., Inc., 170 P.3d 832, 839 (Colo. App. 2007). 

Even if Shaw had preserved a challenge, there is no basis to conclude that 

the District Court made any error, let alone abused its discretion, in crafting these 

instructions. Finally, any error that did exist would be harmless because the jury 

ultimately found for Shaw and awarded it $43 million dollars on its delay-or-

disruption claim, a result the jury could only have reached by attributing Alstom’s 

conduct to Public Service as the contract required. 

II. The District Court Correctly Denied Shaw’s Motion To Vacate The 
Jury’s Verdict On Public Service’s Liquidated Damages Claim. 

Shaw argues that this Court should grant judgment notwithstanding the 

verdict to Shaw on the jury’s award of liquidated damages to Public Service 

because: (1) the record would support a finding that Alstom delayed Shaw’s work 

(Shaw Br. 21-27); and (2) the award of liquidated damages to Public Service is 

inconsistent with the award of actual damages to Shaw (Shaw Br. 27). Neither of 

these arguments can succeed because the question on review is not whether the 

record could support a verdict for Shaw, but whether it does support the jury’s 

verdict. Overwhelmingly, it does. 
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A. Standard of review. 

On Shaw’s request for judgment notwithstanding the verdict, the Court must 

view the evidence in the light most favorable to Public Service and draw every 

reasonable inference which may legitimately be drawn from the evidence in Public 

Service’s favor. Durdin v. Cheyenne Mountain Bank, 98 P.3d 899, 903 (Colo. App. 

2004). Only if, from that perspective, the evidence “would not support a verdict by 

a reasonable jury,” may the Court reverse the verdict. Id. 

Regarding consistency, the Court must “attempt to reconcile the jury’s 

answers to special verdicts if it is at all possible.” Gutierrez v. Bussey, 837 P.2d 

272, 275 (Colo. App. 1992). “Jury verdicts will not be reversed for inconsistency if 

a review of the record reveals any basis for the verdicts entered.” Id. 

B. The record overwhelmingly supports the award of liquidated 
damages to Public Service. 

The record overwhelmingly supports the finding that Shaw missed its 

contractual deadlines, that no one delayed Shaw’s critical path to get its work done, 

and that Public Service was therefore entitled to recover liquidated damages. 

The predicate for liquidated damages is beyond dispute. Shaw missed its 

deadlines by more than 330 days. (Trial Tr. Vol. XV 4687:3-10.) Under the 

contractual formula of $150,000 per day of delay, this yielded more than $50 
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million in liquidated damages, which the contract capped at $43 million. (Id. at 

4573:15-4578:14.) 

 Shaw’s argument that it was entitled to relief from its deadlines is governed 

by the BOP Contract, which provides that Shaw could obtain an extension of the 

date for achieving Substantial Completion (or Full Load, under the June 2008 

settlement agreement) only “equal to the number of calendar Days of delay in the 

critical path progress of [Shaw’s] Work reasonably demonstrated by [Shaw] as 

resulting from the event necessitating the Change.” (Trial Ex. 1, § 13.3) (emphasis 

added); (Id., § 1.1.) 

 Taken in the light most favorable to Public Service, the trial evidence shows 

that no one but Shaw delayed Shaw’s critical path. Expert witness Henry Rose of 

Hill International testified directly to this point: 

Q. So as we look through that whole period of time as ha[s] been covered 
by your scheduling analysis [June 19, 2008 through August 19, 2010], 
are there any days of delay to the critical path of Shaw’s work that 
were caused by another party? 

 
A. No, there weren’t. They have not demonstrated that anybody else 

impacted their critical path throughout the job. 
 
(Trial Tr. Vol. XV 4690:19-25, 4691:20-23.) Rose’s analysis broke down the time 

period covered by Shaw’s claim into four “windows” of time and addressed each 

window separately. In each window, the evidence overwhelmingly demonstrated 
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that Shaw caused its own delays. (See Demonstrative 10 (graphically illustrating 

Shaw’s critical path in red and summarizing testimony).) 

 The first window ran from June 19, 2008 to first fire on gas for steam blows, 

which occurred on July 7, 2009. (Trial Tr. Vol. XV 4666:14-18.) Rose testified 

that Shaw caused its own delays during this period by failing to erect its steam 

turbine generator on time. (Id. at 4671:3-4.) Robert Zanetti testified to the same 

effect. (Id. at 4472:1-4473:3.) Testimony from Shaw’s own witnesses and 

contemporaneous documents confirmed that Shaw did not have its turbine on 

turning gear until July 3, 2009, after Alstom’s boiler was ready to produce steam. 

(Trial Tr. Vol. II 449:14-18; Trial Tr. Vol. VIII 2451:25-2453:11; Trial Ex. 285, 

Trial Ex. 5548.) Both Rose and Zanetti also testified that the last three days of 

delay in this window, from July 3 to July 6, were Shaw’s responsibility because it 

failed to complete its air cooled condenser on time. (Trial Tr. Vol. XV 4670:3-21, 

4472:25-4474:21.) Rose concluded about this first time period: 

Q. At any time during this period, did anyone else do anything that 
delayed Shaw or prevented it from getting its work done? 

 
 A. No, no one delayed Shaw. 
 
(Id. at 4671:19-25.) 

 The second window was from first fire on gas for steam blows to steam 

bypass operation, July 7, 2009 to September 30, 2009. In this period, Shaw had to 
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complete its air-cooled condenser and turbine exhaust duct as well as the electric-

hydraulic control system that operates the valves at the top of the steam turbine. 

(Id. at 4677:8-4678:20, 4476:6-4477:6.) Shaw’s own witnesses and documents 

showed that Shaw was many months late in completing this work. (Trial Exs. 

5329, 2160; Trial Tr. Vol. II 433:10-436:11; Trial Tr. Vol. IV 1142:23-1145:24; 

Trial Tr. Vol. IX, 2797:5-2811:15.)  Shaw’s critical path delays during this period 

were entirely its own responsibility, as Rose testified: 

Q. Did anyone else keep Shaw waiting to begin the steam to bypass 
operation? 

 
 A. No, no one was holding them up. 
 
 Q. And how about Shaw?  Did Shaw keep others waiting? 
 
 A. Alstom was ready to go to steam to bypass earlier than this. 
 
(Trial Tr. Vol. XV 4678:21-4679:8.) 
 
 The third window was from steam to bypass to full load, September 30, 

2009 to March 31, 2010. In this period, the evidence showed that the critical, 110-

day delay in Shaw’s work was caused by Shaw’s inability to make operational both 

of its boiler feedwater pumps (“BFPs”). (Public Service Demonstrative Ex. 10; 

Trial Tr. Vol. XV 4682:1-4684:15.) Shaw’s own January 2010 internal monthly 

report identified the repair of BFP A as “SSW’s critical path to support Full Load.” 

(Trial Ex. 4434-0001, Trial Tr. Vol. VI 1808:22-1811:4.) Shaw attempted to blame 
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its delays during this period on Alstom’s boiler tube leaks, but Rose’s analysis 

refuted this contention: 

Q.   Now, the period we’re looking at here is the time during which the 
leaks were discovered in Alstom’s boiler; is that right? 

 
A.   Yes, that’s correct. 

 
Q.   Did those leaks in any way impact Shaw’s critical path? 

 
A. No, they didn’t. The critical path went in through the boiler feedwater 

pumps, and they [Shaw] were never able to make them operational. 
 
(Trial Tr. Vol. XV 4684:7-15.) Shaw’s BFP A was not ready to operate until 

March 26, 2010. (Trial Ex. 4987-0029, Trial Tr. Vol. VIII 2460:2-2462:6; Trial Tr. 

Vol. X 3160:25-3161:7.) 

 The fourth and final window ran from March 31, 2010 to August 19, 2010, 

at which point, Hill International’s analysis concluded with Shaw not having 

achieved substantial completion of its work. Both Rose and Zanetti explained that 

Shaw’s failure to properly design its condensate pumps was the primary cause of 

Shaw’s failure to achieve mechanical completion and, hence, substantial 

completion. (Trial Tr. Vol. XV 4686:18-4687:2; Trial Tr. Vol. XV 4491:13-

4492:21.) Supporting their conclusions, mechanical engineers William Stecker and 

Jerry Kelly both testified that Shaw’s condensate pump calculations omitted eight 

of twelve required water flows, resulting in pumps that were under-designed. (Trial 
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Tr. Vol. X 3165:10-3172:22, 2890:24-2895:14; Trial Tr. XVII 5264:22-5270:15.) 

Shaw’s own design documents and contemporaneous correspondence revealed the 

defects. (Trial Exs. 5623, 5624, 5625.) 

There is absolutely no doubt that the evidence, taken as a whole and in the 

light most favorable to Public Service, amply supported the jury’s conclusion that 

Shaw’s critical path delays were its own responsibility. 

C. The jury’s decision to award damages to both Public Service and 
Shaw did not require it to reach any inconsistent conclusions. 

Shaw argues that the verdict is inconsistent because the jury could not 

logically have found both for Public Service on its claim for liquidated damages 

and for Shaw on its claim for delay and disruption. To the contrary, the jury could 

have consistently reached both of these conclusions in either of two ways. 

First, the jury could have concluded that Alstom was not Public Service’s 

agent, so even if Alstom’s conduct entitled Shaw to extra time or money under the 

BOP Contract, its conduct was not attributable to Public Service for purposes of 

precluding Public Service’s right to liquidated damages.3 Ample record evidence 

supports this conclusion. Alstom’s contract expressly declared that it was an 

                                                 
3 In addition, as demonstrated above, under a correct view of Colorado law, even if 
the jury had found that Public Service was responsible for some delay, that would 
not preclude it from recovering liquidated damages for the portion of the delay that 
Shaw caused. This is another, alternative basis for affirming. 
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“independent contractor,” not an agent, of Public Service. (Trial Ex. 532, § 23.13; 

see also Trial Ex. 1, § 23.13 (same, under Shaw’s BOP Contract).) The contract 

also stated that Public Service “shall have neither the right to control, nor have any 

actual, potential or other control over, the methods and means by which [Alstom] 

or any of its Personnel or subcontractors conducts its independent business 

operations.” (Trial Ex. 532, § 23.13.) Jerry Kelly testified that Public Service’s role 

was merely to “review and approve” the access plans that Shaw created to work 

with Alstom (Trial Tr. Vol. IX 2740:17), and that it was “universal” in 

construction contracts like Shaw’s and Alstom’s to grant the contractor “control 

over the schedule and over the means and methods of how they do the 

construction.” (Id. at 2765:2-2766:10.) This evidence fully supports the jury’s 

verdict. 

Second, the jury could also have found that Shaw’s work was not delayed by 

anyone, only disrupted by Alstom. “Delay” and “disruption” are distinct concepts 

in construction law: 

Although the two claim types often arise together in the same project, 
a “delay” claim captures the time and cost of not being able to work, 
while a “disruption” claim captures the cost of working less efficiently 
than planned. 
 

Bell BCI Co. v. United States, 81 Fed. Cl. 617, 636 (Fed. Cl. 2008) (emphasis in 

original), vacated in part on other grounds, 570 F.3d 1337 (Fed. Cir. 2009); see 
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also U.S. Indus., Inc. v. Blake Constr. Co., Inc., 671 F.2d 539, 546 (D.C. Cir. 

1982); Bruner & O’Connor on Construction Law § 15:103 (“‘Disruption’ is a 

claim distinct from delay, suspension, and acceleration . . . .”). 

The jury instructions allowed the jury to act on the distinction between 

disruption and delay and find one but not the other. They explained that Shaw 

sought damages for both “delays” and “interferences” caused by Public Service. 

(E-Record 9897 (Jury Instruction No. 2).) The special verdict form likewise 

provided simply that the jury found “delay and disruption damages owed to 

Plaintiff Shaw in the amount of $43 [million],” without identifying which category 

the damages were for. (E-Record 9924 (Special Verdict Answer No. 1).) 

The factual record also supports this reconciliation. As explained above, the 

record overwhelmingly shows that no one delayed Shaw’s work. In addition, 

attributing the verdict to disruption damages explains why the jury awarded only 

$43 million to Shaw, not the $87.25 million it requested. Angela Rice, one of 

Shaw’s witnesses, testified that Shaw’s request was comprised of (1) disruptions, 

(2) delays, and (3) accelerations. (Trial Tr. Vol. IX 2570:16-20, 2562:8-9.) As 

support for this number, John Borcherding testified that Shaw suffered $27 million 

in damages because of disruptions to its work, including congestion, crew 

interference, and crowding.  (Trial Tr. Vol. VII 2153:4-10, 2159:12-2160:19, 
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2191:7-8; Trial Tr. Vol. VIII 2241-43.) Finally, Avram Tucker, one of Public 

Service’s witnesses, separately reviewed Shaw’s damages claim and explained 

which amounts were properly attributable to disruption rather than delay. (Trial Tr. 

Vol. XV 4586:19-4587:4.) Tucker determined that approximately half of Shaw’s 

claimed delay damages, or $19 million, should instead have been attributed to 

disruption or acceleration. (Id. at 4586:19-4587; Public Service Demonstrative 44; 

Trial Ex. 1083.) Ultimately, $68 million of Shaw’s $87 million in claimed damages 

were attributable to causes other than delay. (Trial Ex. 1083.) 

Because the Court can reconcile the jury’s verdict, it must do so and affirm 

the judgment. Gutierrez, 837 P.2d at 275. 

III. The District Court Correctly Denied Shaw’s Motion For JNOV On 
Public Service’s Replacement Contractor Damages. 

Shaw’s gross mismanagement and delay required Public Service to pay 

replacement contractors $27 million to do work that Shaw was supposed to have 

done. Of this amount, $10.8 million related to Change Order 23, and $16.2 million 

related to other replacement costs. The jury awarded Public Service the full amount 

of its damages. Shaw challenges the factual basis for a small part of the $16.2 

million award, and both the legal and factual basis for the $10.8 million award on 

Change Order 23. Because ample evidence supports the jury’s award, the Court 

should reject Shaw’s appeal. 
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A. Standard of review.  

See supra at 21. 

B. There is ample support in the law and the record for the jury’s 
verdict in favor of Public Service on Change Order 23. 

 During construction, Shaw alleged that delays by Alstom on its boiler work 

were disrupting Shaw’s ability to complete its electrical and piping work inside 

Alstom’s boiler building. As a result, the parties negotiated the two-page Change 

Order 23, removing the boiler electrical work from Shaw’s BOP Contract and 

assigning it to another contractor. (Tr. Ex. 10.) Under Change Order 23, Shaw was 

obligated to accurately estimate the necessary quantities of permanent plant 

materials and timely provide them. Shaw breached these obligations, and the 

breach led Public Service to incur $10.8 million in replacement contractor costs. 

The jury was correctly instructed on Public Service’s claim for breach, and ample 

evidence supports the award. 

1. Public Service’s claim was correctly submitted to the jury as a 
contract claim. 

Consistent with the pleadings, Public Service’s claim on Change Order 23 

was submitted to the jury as a contract claim. (See E-Record 42, ¶ 26(q).) The 

Court correctly instructed the jury on the elements of a claim for breach of contract 

and on the implied covenant of good faith and fair dealing. Compare (E-Record 
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9907, 9909, 9910 (Jury Instructions and Verdict Forms)), with W. Distributing Co. 

v. Diodosio, 841 P.2d 1053, 1057 (Colo. 1992), and CJI-Civ. 4th 30:1 (2007).  

Public Service argued that it should recover damages from Shaw on these theories. 

(Trial Tr. Vol. XVIII 5551-5555.) 

The District Court did not instruct the jury on any claims relating to 

fraudulent misrepresentation. (Trial Tr. Vol. XVII 5315:5-5317:4.) Shaw’s lead 

argument on appeal—that if Public Service’s claim were presented as a 

misrepresentation claim, it would be barred by the economic loss doctrine, Shaw 

Br. 30-32—is thus irrelevant. 

Shaw’s next argument is that Public Service’s claim for breach was barred 

by Change Order 23’s release of claims “that have arisen to date, or might exist at 

present (whether known or unknown).” (Trial Ex. 10 at 2.) Public Service did not 

attempt to reach back to previous disputes; it claimed that Shaw breached Change 

Order 23 itself and the implied duty of good faith it contained, and the jury 

instructions reflected this claim. (E-Record 9910, 9918, 9920 (Jury Instruction 

Nos. 14, 23, 23A).) Change Order 23 did not release claims for its own breach. 

Shaw’s final legal argument is that the $10.8 million award can only be 

explained as an award of rescission, which Public Service “did not elect.” Shaw 

Br. 34. To the contrary, Public Service presented ample evidence at trial proving 



32 
 

that Shaw breached its obligations under Change Order 23, and the jury correctly 

awarded Public Service damages as a result of those breaches. 

 Shaw’s first breach of Change Order 23 related to its obligation to supply all 

permanent plant materials for the boiler electrical work. (Trial Ex. 10, ¶ 1(b).) 

Public Service reasonably expected, based on Shaw’s representations, that Shaw 

would have all necessary materials for the boiler electrical work on site and 

available by November 21, 2008. (Trial Tr. Vol. XII 3630:4-3631:18, 3690:1-

3693:9.) The evidence showed that Shaw breached its good-faith duty to provide 

the materials on time, delaying the boiler electrical work. (Trial Tr. Vol. XII 

3620:7-3621:6, 3622:5-3623:14, 3631:19-24, 3633:16-3635:2; Trial Ex. 5616.) 

 Shaw also breached its duty of good faith under Change Order 23 to provide 

a reasonable estimate of the quantities and materials necessary to complete the 

boiler electrical work. Both parties prepared estimates of the cost of the work 

covered by the change order and agreed to schedules for adjusting the contract 

price “based upon the given quantities . . . that have been provided by the BOP 

Contractor [Shaw].” (Trial Ex. 10, ¶ 2.) Public Service demonstrated that Shaw’s 

estimates had no quantitative basis because, despite its representations to the 

contrary, Shaw had not completed its electrical engineering for the boiler. (Trial 

Tr. Vol. XII 3637:6-3639:1, 3689:10-3690:22, 3691:6-3698:18; Public Service 
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Demonstrative Ex. 7 at 8.) The actual quantities needed to complete the work were 

in many cases more than double what Shaw represented in Change Order 23, 

causing Public Service significant damage. (Trial Tr. Vol. XII 3698:5-3700:2.) 

 In light of this evidence, the jury correctly found that Shaw breached Change 

Order 23, preventing Public Service from receiving the benefit of its bargain and 

entitling it to actual damages. The jury’s award of $10.8 million reflects “the 

amount of damages necessary to place [Public Service] in the same position [it] 

would have occupied had the breach not occurred.” Smith v. Farmers Ins. Exch., 9 

P.3d 335, 337 (Colo. 2000). This is the classic measure of contract damages. See 

Decker v. Browning-Ferris Indus. of Colo., Inc., 947 P.2d 937, 940-41 (Colo. 

1997). 

2. The evidence fully supports the award of $10.8 million for 
breach of Change Order 23. 

In a single sentence, Shaw argues that Public Service “offered into evidence 

only a single invoice for $5.8 million” to support the jury’s $10.8 million award. 

Shaw Br. 35. This ignores a mountain of other supporting evidence. 

First, both Trevor Tate and Robert Moran testified regarding the costs Public 

Service incurred due to Shaw’s breach. (Trial Tr. Vol. XII 3644:1-3645:23, 

3710:9-3714:16; Trial  Ex. 2460A.) Moran, who was Public Service’s Electrical 

Superintendant, monitored the electrical work performed by the replacement 
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contractor. (Trial Tr. Vol. XII 3674:11-14, 3696:9-14.) “On a day-to-day basis, 

[he] was out in the field” monitoring the work and subsequent invoices. (Id. at 

3710:9-3714:4.) Both Tate and Moran testified that the replacement costs were 

reasonable and appropriate. (Id. at 3645:19-23, 3712:18-21.) 

Second, Public Service presented expert testimony from Avram Tucker, a 

CPA and construction accounting professor at Stanford University. (Trial Tr. Vol. 

XV 4561:13-64:12, 4568:1-10.) Tucker conducted a “detailed review” of “invoices 

from contractors” and other documents establishing Public Service’s replacement 

contractor cost (Id. at 4581:3-12), along with “an extensive review” of “20 

binders” of supporting documents. (Id. at 4581:10-21.) Based on his review, 

Tucker testified to Public Service’s replacement contractor damages—including 

the amount attributable to Shaw’s breach of the covenant of good faith and fair 

dealing inherent in Change Order 23. (Id. at 4582:10-4583:12; Id. at 4627:23-

4628:20.) Public Service’s Demonstrative Exhibit 41 summarized Tucker’s 

opinion of the damages. (Trial Tr. Vol. XV 4608:4-6.) This evidence is more than 

sufficient to support the jury’s award. 
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C. The record amply supports the jury’s award of other replacement 
contractor damages. 

In two paragraphs containing no factual or legal citations, Shaw also 

challenges portions of the jury’s award of damages for Public Service’s other 

replacement contractor costs. Shaw Br. 35. 

These arguments are not sufficiently developed to preserve an issue for the 

Court’s review. See Colorado Appellate Rule 28(a)(4) (requiring arguments to be 

supported “with citations to the authorities, statutes, and parts of the record relied 

on”); Holley v. Huang, --- P.3d ----, 2011 WL 1797236, at *5 (Colo. App. May 12, 

2011) (declining to address “bald assertions of error that lack any meaningful 

explanation”); Barnett v. Elite Props. of Am., Inc., 252 P.3d 14, 19 (Colo. App. 

2010). 

If the Court reaches the merits, it will find the jury’s award fully supported. 

As described above, Tucker’s expert testimony proved up Public Service’s 

damages claim. (Trial Tr. Vol. XV 4582:10-4583:12, 4627:23-4628:20.) His 

conclusion that Public Service was entitled to receive a total of $26,940,737 in 

replacement contractor damages was summarized and admitted into evidence as 

Public Service’s Demonstrative Exhibit 41. (Id. at 4608:4-6.) All of the invoices 

underlying Tucker’s conclusion were made available to Shaw in advance of trial, 

and Shaw had the opportunity to cross-examine Tucker at trial, as C.R.E. 1006 
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requires. Tucker’s testimony was also buttressed by extensive additional evidence, 

including all of the invoices for one replacement contractor (B&W) and summaries 

of the invoice totals for all of the replacement contractors. (See, e.g., Trial Ex. 

5614; Trial Tr. Vol. XII 3598:23-24.) Public Service also offered testimony from 

Jerry Kelly on the cost and reasonableness of the replacement work. (Trial Tr. Vol. 

IX 2852:14-2853:8, 2853:19-2854:23.) 

Shaw’s argument that Public Service did not offer all of the underlying 

“invoices or other documentation” to support $4.1 million of its $16.2 million in 

replacement contractor damages is beside the point. Shaw Br. 35. Parties seeking 

damages are not required to submit what their opponent believes to be “the best 

obtainable evidence,” Pomeranz v. McDonald’s Corp., 843 P.2d 1378, 1382-83 & 

n. 7 (Colo. 1993), and they can and should present summaries of voluminous 

documents rather than the documents themselves, which is what Public Service 

did. C.R.E. 1006; see, e.g., Metro Nat’l Bank v. Parker, 773 P.2d 633, 634 (Colo. 

App. 1989). 

 Finally, Shaw’s cursory argument that the jury impermissibly awarded 

Public Service a double recovery is insufficiently developed to preserve an issue 

for review, see supra at 35, and is also contrary to the instructions. Jury Instruction 

No. 17, entitled “Multiple Recovery Prohibited,” stated that if the jury decided for 
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either party “on more than one claim for relief, [it] may award that party damages 

only once for the same losses.” (E-Record 9913 (Jury Instruction No. 17).) Absent 

evidence to the contrary, Colorado courts “presume that a jury follows a trial 

court’s instructions.” Qwest Servs. Corp. v. Blood, 252 P.3d 1071, 1088 (Colo. 

2011). Shaw cites no evidence suggesting that the jury failed to follow Instruction 

No. 17. 

Viewed in the light most favorable to Public Service, the evidence is more 

than sufficient to support the jury’s verdict. See Durdin, 98 P.3d at 903. 

IV. The District Court Did Not Abuse Its Discretion In Denying Shaw’s 
Motion For A Mistrial Based On A Juror’s Alleged Non-Disclosure.  

A. Standard of review. 

“Whether to grant or deny a motion for a mistrial is a matter within the 

discretion of the trial court, and the court’s ruling will not be disturbed absent an 

abuse of that discretion.” States v. R.D. Werner Co., Inc., 799 P.2d 427, 431 (Colo. 

App. 1990). This Court must “defer to the trial court’s findings of historical fact if 

they are supported by competent evidence in the record.” People v. Harlan, 109 

P.3d 616, 624 (Colo. 2005). Conclusions of law are reviewed de novo. Kendrick v. 

Pippin, 252 P.3d 1052, 1064 (Colo. 2011). 
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B. The District Court found that it was unclear whether Juror X 
raised his hand on the relevant question, eliminating the basis for 
Shaw’s challenge. 

The entire premise of Shaw’s argument for a mistrial is that its counsel 

asked a question in voir dire and “Juror X did not respond to this question.” Shaw 

Br. 37. The District Court, however, found that Shaw could not prove this critical 

fact because it was “unclear whether [Juror X] raised his hand.” (E-Record 11592 

(Order Regarding Alleged Juror Misconduct).) This finding is both correct and 

fatal to Shaw’s appeal. 

In voir dire, counsel for Shaw asked the group of 18 potential jurors, “How 

many of you have ever hired a construction company or contractor to build or fix 

something?” (Trial Tr. Vol. I 91:23-92:3.) Counsel then asked more questions of 

some of the potential jurors who raised their hands. But the record does not 

establish that he followed up with every individual who raised his or her hand. 

Because Shaw did not adequately preserve its own record, it is in no position 

to ask this Court to take the extraordinary step of reversing the District Court’s 

discretionary decision and insisting that it create an exception to C.R.E. 606(b). 
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C. The District Court correctly applied Rule 606(b) to bar Shaw’s 
attempt to use testimony about the jury’s deliberations to prove 
that Juror X had something to disclose. 

Even if Shaw had preserved its record and could prove that Juror X did not 

raise his hand in response to Shaw’s voir dire question, it cannot prove that Juror X 

should have raised his hand. The only evidence Shaw offered to prove that he had 

something to disclose came from affidavits by four other jurors—Jurors A, B, C, 

and D—about what was discussed in deliberations. (E-Record 10004 (Shaw 

Motion for a Mistrial); see id. at 10151-10205 (Exs. 2, 3, 4, and 7 to Shaw’s 

Motion4).) The District Court correctly held that Rule 606(b) of the Colorado Rules 

of Evidence barred Shaw from using those statements to challenge the verdict. 

“Colorado Rule of Evidence 606(b) strongly disfavors any juror testimony 

impeaching a verdict.” Harlan, 109 P.3d at 624. In broad terms, with only three 

exceptions that Shaw does not invoke on appeal, the rule provides that: 

Upon an inquiry into the validity of a verdict or indictment, a juror 
may not testify as to any matter or statement occurring during the 
course of the jury’s deliberations or to the effect of anything upon his 
or any other juror’s mind or emotions as influencing him to assent to 
or dissent from the verdict or indictment or concerning his mental 
processes in connection therewith. . . . A juror’s affidavit or evidence 
of any statement by the juror may not be received on a matter about 
which the juror would be precluded from testifying. 

                                                 
4 The District Court referred to the jurors by name in its order, but to ensure their 
confidentiality and to be consistent with how Shaw labels the jurors in its brief, 
Public Service refers to the jurors by letter. 
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As the Colorado Supreme Court concluded, “[i]t would have been hard to paint 

with a broader brush” than Rule 606(b) used. Stewart v. Rice, 47 P.3d 316, 321 

(Colo. 2002). 

In a comprehensive order, the District Court found that Juror X had been 

“the most conspicuously attentive juror” and that “[h]is body language betrayed no 

feelings for either party.” (E-Record 11597 (Order Regarding Juror Misconduct).) 

The court held that Rule 606(b) barred all of the juror statements offered by Shaw 

and found that there was “no evidence to suggest” that Juror X made comments to 

other jurors “before deliberations began.” (Id. at 11595.) Shaw does not challenge 

this finding of fact, and it was supported by ample evidence in the record. (E-

Record 10153:23-10154:5, 10156:20-22, 10167:12-16, 10175:6-7, 10205:6-7; 14-

15.) 

Neither of Shaw’s two arguments for why Rule 606(b) should not apply is 

persuasive. Shaw first argues that the Rule does not apply to a statement made 

when all the jurors are not physically present, even if it is made during 

deliberations. Shaw Br. 40-41. The decision in Black v. Waterman, 83 P.3d 1130 

(Colo. App. 2003), which Shaw cites, cuts against Shaw’s position. In Black, the 

court allowed submission of part of one affidavit regarding what one juror said to 

another during voir dire, but it excluded all other juror affidavits because they 
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“discuss[ed] the jury’s deliberative process, [and so] are barred by CRE 606(b).” 

Id. at 1138. Shaw’s position allowing parties to delve into jurors’ discussions as 

they are coming and going would also directly contradict the “three fundamental 

purposes” of C.R.E. 606(b): “to promote finality of verdicts, shield verdicts from 

impeachment, and protect jurors from harassment and coercion.” Stewart, 47 P.3d 

at 322. It should be rejected. 

Second, Shaw argues that the Court should create an exception allowing the 

admission of juror statements about deliberations to prove deceit in voir dire. Shaw 

Br. 42-44. Recent, compelling authority rejects this proposed exception. See 

United States v. Benally, 546 F.3d 1230, 1235-38 (10th Cir. 2008); Williams v. 

Price, 343 F.3d 223, 235 (3d Cir. 2003) (Alito, J.).5 Moreover, in each of the three 

cases Shaw cites in support of its proposed exception, the juror testimony was 

admissible under a different exception to the rule. See United States v. Henley, 238 

F.3d 1111, 1120 (9th Cir. 2001) (juror made allegedly racist statements “before 

deliberations began and outside the jury room”); United States v. Boney, 68 F.3d 

497, 503 (D.C. Cir. 1995) (juror foreman was a convicted felon and “any 

discussion of Mr. J’s felon status during deliberations would surely seem to be 

                                                 
5 C.R.E. 606(b) is “substantially similar” to Federal Rule of Evidence 606(b), and 
the Court may thus look to federal cases interpreting Rule 606(b). See Stewart v. 
Rice, 47 P.3d 316, 321 (Colo. 2002). 
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‘extraneous,’ and possibly ‘prejudicial’ as well”); Hard v. Burlington N. R.R., 812 

F.2d 482, 485 (9th Cir. 1987) (juror introduced extraneous information of the 

defendant’s settlement practices in other cases). Nothing similar supports the 

creation of an exception here. 

The District Court did not abuse its discretion in denying a mistrial. 

V. Public Service’s Conditional Cross Appeal.  

 Public Service filed a conditional cross appeal for the sole purpose of 

ensuring that the Court has the authority to vacate the jury’s awards for Shaw in 

the event that it orders a retrial on any issues. 

 First, if the Court finds an irreconcilable conflict between the jury’s award of 

liquidated damages to Public Service and actual damages to Shaw, the Court must 

vacate and remand for a new trial on both claims. It cannot simply pick one to 

affirm and one to reject, as Shaw requests, because there is “no reason for the court 

to assume that [the one award] was more consistent with the jury’s intent than [the 

other award].” Wulff v. Christmas, 660 P.2d 18, 20 (Colo. App. 1982). 

Second, if the Court vacates any of the jury’s awards to Public Service and 

remands for a new trial, it must also vacate all of the jury’s awards to Shaw 

because the issues are so “interwoven” or “intertwined” that a retrial on “all issues” 

is required. Hildyard v. W. Fasteners, Inc., 522 P.2d 596, 602 (Colo. App. 1974); 
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Bassett v. O’Dell, 491 P.2d 604, 604 (Colo. App. 1971). Each party’s claims 

against the other arise out of the same central dispute over whether Shaw was 

responsible for its own failure to meet its contractual deadlines, or whether it can 

blame its delay on someone else. Shaw cannot, therefore, keep the parts of the 

verdict that it likes and redo only the portions it does not like. 

CONCLUSION 

The District Court’s judgment should be affirmed in its entirety. 
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[26] Whether a defendant has shown jus-
tifiable excuse or excusable neglect is a ques-
tion of fact to be resolved by the trial court.
People v. Wiedemer, supra.

[27] While it is a violation of due process
to use unconstitutional convictions in a later
criminal proceeding to enhance punishment,
People v. Padilla, 907 P.2d 601 (Colo.1995), a
state may attach reasonable time limitations
to the assertion of federal constitutional
rights.  See People v. Wiedemer, supra;
People v. Vigil, 983 P.2d 805 (Colo.App.1999).

Here, defendant was charged with four
habitual criminal counts.  Defendant filed a
motion challenging his prior convictions, and
following a hearing, the court determined
that defendant had not shown justifiable ex-
cuse or excusable neglect and that collateral
attack on three of the convictions was there-
fore time barred.  The court then concluded
that the fourth conviction had been constitu-
tionally obtained and could be used in the
habitual criminal proceeding.

The court acted properly in examining
each prior conviction and determining that
defendant had not established justifiable ex-
cuse or excusable neglect as to the lateness
of his challenges.  We thus find no error.

VII.

Finally, defendant contends that his con-
viction should be reversed because of cumu-
lative error.  We disagree.

[28] Although an appellate court may
find that individual errors do not require
reversal, numerous irregularities may in the
aggregate show the absence of a fair trial.
People v. Roy, 723 P.2d 1345 (Colo.1986).

Here, we conclude that any errors, consid-
ered either individually or cumulatively, did
not deprive defendant of a fair trial.

The judgment and sentence are affirmed.

Judge ROTHENBERG and Judge
DAILEY concur.

,
 

 

Chrystal Y. BLACK, Plaintiff–Appellant,

v.

Warren WATERMAN, as Sheriff of the
Montrose County Sheriff’s Department;
and G.R. Rowan, in his individual capac-
ity, and as undersheriff of the Montrose
County Sheriff’s Department, Defen-
dants Appellees.

No. 02CA0172.

Colorado Court of Appeals,
Div. III.

March 27, 2003.

Employee brought sexual harassment
claim against employer, alleging that she was
subjected to a hostile work environment and
fired after she complained about the harass-
ment. The District Court, Montrose County,
Al H. Haas, J., entered judgment on jury
verdict, but denied employee’s request for
back pay and front pay, and denied employ-
ee’s motion for a new trial. Employee appeal-
ed. The Court of Appeals, Webb, J., held that
trial court was not precluded from awarding
back pay or front pay to employee.

Affirmed in part, reversed in part, and
remanded with directions.

1. Appeal and Error O893(1), 1004(1)

The appellate court will examine trial
court damage awards in employment dis-
crimination cases arising under the Civil
Rights Act for abuse of discretion, but review
underlying legal questions de novo.  Civil
Rights Act of 1964, § 701 et seq., as amend-
ed, 42 U.S.C.A. § 2000e et seq.

2. Civil Rights O1571

Although front pay is not expressly list-
ed as a remedy in Title VII, the power to
grant equitable relief has been interpreted as
including front pay.  Civil Rights Act of
1964, § 701 et seq., as amended, 42 U.S.C.A.
§ 2000e et seq.

Return
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during voir dire.  See Wilson v. O’Reilly,
supra.

We agree with the trial court that the
portion of juror B’s affidavit and all of the
other juror’s affidavit, which discuss the
jury’s deliberative process, are barred by
CRE 606(b).  However, we need not pene-
trate the jury’s deliberative process to con-
clude that juror B’s affidavit warranted an
evidentiary hearing concerning juror M’s al-
leged failure to disclose bias during voir dire.
Compare Allen v. Ramada Inn, Inc., supra
(new trial ordered because juror who was
rape victim deliberately failed to respond
when asked whether she had been or knew
anyone who had been raped), with People v.
Christopher, 896 P.2d 876 (Colo.1995) (judg-
ment affirmed because juror’s inadvertent
failure to disclose acquaintance with testify-
ing officer was of only peripheral signifi-
cance).

Accordingly, we vacate this aspect of the
trial court’s order and remand the issue to
the trial court for an evidentiary hearing and
factual findings whether juror M misrepre-
sented or concealed her beliefs during voir
dire, whether the misrepresentation or con-
cealment was deliberate or inadvertent, and
whether a new trial on compensatory dam-
ages is required.  Cf. People v. Meis, 837
P.2d 258 (Colo.App.1992)(remand for findings
whether juror was able or qualified to per-
form duties in light of uncertainty whether
trial court considered necessary factors).

The trial court’s orders declining to award
back pay or front pay and declining to con-
sider the issue of juror M’s alleged nondisclo-
sure during voir dire are reversed, and the
case is remanded for further proceedings on
those matters consistent with this opinion.
In all other respects, the judgment and or-
ders are affirmed.

Judge DAVIDSON and Judge ROY
concur.

,
 

 

The PEOPLE of the State of Colorado,
Plaintiff–Appellee,

v.

Afshin PAHLAVAN, Defendant–
Appellant.

No. 01CA1331.

Colorado Court of Appeals,
Div. I.

April 24, 2003.

As Modified on Denial of Rehearing
Aug. 7, 2003.

Certiorari Denied Feb. 17, 2004.*

Defendant was convicted by a jury in the
District Court, Douglas County, Thomas J.
Curry, J., of second degree kidnapping, first
degree sexual assault, robbery, third degree
assault, and two counts of felony menacing.
Defendant appealed. The Court of Appeals,
Taubman, J., held that: (1) admission of testi-
mony from four police officers regarding the
statement the victim provided to police was
not an abuse of discretion; (2) act of the trial
court in allowing the jury to take the victim’s
written statement into the jury room during
deliberations was not plain error; (3) trial
court error, if any, in admitting evidence of
prior acts of domestic violence between de-
fendant and the victim was harmless; and (4)
defendant was entitled to be sentenced to a
period of discretionary parole.

Judgment affirmed; sentence reversed in
part; remanded.

1. Criminal Law O419(1.10)

Admission of testimony from four police
officers regarding the statement the victim
provided to police was not an abuse of discre-

* Justice HOBBS would grant as to the following
issue:
When discretionary parole is annexed to a defen-
dant’s ‘‘governing’’ sentence, does the defendant

nonetheless have to serve a mandatory parole
term that is annexed to the shorter, concurrent
sentences imposed.
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Because the orders that are the subject of
this appeal are not final and appealable, we
do not have jurisdiction to resolve them.

Therefore, this appeal is dismissed without
prejudice.

Judge CARPARELLI and Judge LOEB
concur.

,
  

Samuel J. BARNETT, Plaintiff–
Appellant,

v.

ELITE PROPERTIES OF AMERICA,
INC., d/b/a Classic Homes,

Defendant–Appellee.

No. 09CA0693.

Colorado Court of Appeals,
Div. II.

May 27, 2010.

Background:  Home purchaser brought
breach of warranty, misrepresentation,
negligence, breach of the covenant of good
faith and fair dealing, construction defect,
constructive fraud and civil conspiracy ac-
tion against builder. After action was
stayed for arbitration, the District Court,
El Paso County, David S. Prince, J., con-
firmed arbitration award for builder, and
granted builder summary judgment on the
constructive fraud and civil conspiracy
claims based on issue preclusion. Purchas-
er appealed.

Holdings:  The Court of Appeals, Gabriel,
J., held that:

(1) trial court acted within its discretion
by staying purchaser’s nonarbitrable
claims pending arbitration of the arbi-
trable claims;

(2) arbitrator did not exceed his authority
by denying purchaser’s motion to re-
open the evidence;

(3) arbitration award did not violate public
policy or show manifest disregard for
the law;

(4) as a matter of first impression, a judg-
ment was not final for purposes of
issue preclusion until certiorari had
been resolved in both the Colorado and
United States Supreme Courts;

(5) issue preclusion did not bar purchaser
from litigating his constructive fraud
and civil conspiracy claims; and

(6) the existence of a fiduciary duty was
not required to prove a claim for con-
structive fraud.

Affirmed in part, reversed in part, and re-
manded.

1. Alternative Dispute Resolution O374(1,
7)

In reviewing an order confirming or va-
cating an arbitration award, a district court’s
factual findings are reviewed for clear error
and its legal conclusions de novo.

2. Alternative Dispute Resolution O374(1)

Determinations of an arbitrator are giv-
en extreme deference, because the standard
of review of arbitral awards is among the
narrowest known to law.

3. Alternative Dispute Resolution O191

In deciding whether to stay nonarbitra-
ble claims until an arbitration of arbitrable
claims is completed, courts should consider
whether: (1) piecemeal litigation of the non-
arbitrable claims could result in inconsistent
determinations of factual and legal issues to
be determined by the arbitrator; (2) piece-
meal litigation would be inefficient because of
any overlap in the factual issues to be deter-
mined in the litigation and the arbitration; (3)
the arbitrable issues predominate in the law-
suit; and (4) the nonarbitrable claims are of
questionable merit.

4. Alternative Dispute Resolution O196

Trial court acted within its discretion by
staying the nonarbitrable claims of construc-
tive fraud and civil conspiracy until arbitra-
tion of the arbitrable claims, breach of war-

Return
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ings regarding the extent of the arbitrator’s
authority, he cites no authority requiring
such findings, and we are aware of none.  To
the extent that Barnett is asking us to im-
pose such a new requirement on district
courts reviewing arbitration awards, we de-
cline to do so.

B. Arbitrator’s Application of the CUAA

[6–8] We likewise reject Barnett’s con-
clusory assertion that the district court erred
in confirming the arbitration award because
the arbitrator applied the CUAA, rather than
the FAA. ‘‘An arbitration award is tanta-
mount to a judgment and is entitled to be
given such status by the court which reviews
it.  Thus, when a party attacks the validity of
an arbitration award, he bears the burden of
sustaining the attack.’’  Container Technolo-
gy Corp. v. J. Gadsden Pty., Ltd., 781 P.2d
119, 121 (Colo.App.1989) (citation omitted).
‘‘A mere assertion of error unsupported by
evidence cannot serve as a basis for vacating
a judgment confirming an arbitration award.’’
R.P.T. of Aspen, Inc. v. Innovative Commu-
nications, Inc., 917 P.2d 340, 344 (Colo.App.
1996).

[9, 10] Moreover, C.A.R. 28(a)(4) states,
in pertinent part, that an appellate brief
must set forth ‘‘the contentions of the appel-
lant with respect to the issues presented, and
the reasons therefor, with citations to the
authorities, statutes, and parts of the record
relied on.’’  We will not consider a bald legal
proposition presented without argument or
development.  People v. Simpson, 93 P.3d
551, 555 (Colo.App.2003).  Counsel must in-
form the court both as to the specific errors
asserted and the grounds, supporting facts,
and authorities to support their contentions.
Westrac, Inc. v. Walker Field, 812 P.2d 714,
718 (Colo.App.1991).

Here, although Barnett baldly asserts that
the arbitrator failed to apply the FAA and
instead applied the CUAA, he never explains
how the arbitrator did so or why any such
alleged error requires reversal.  Absent any
specific assertion of error or showing of any
specific grounds, facts, or authorities war-
ranting reversal, we decline to disturb the
arbitration award.

C. Award of Costs Under CDARA

Barnett next contends that the arbitrator
exceeded his authority under the purchase
agreement and limited warranty by awarding
costs pursuant to CDARA.  We are not per-
suaded.

As an initial matter, we note that Barnett’s
precise argument is unclear to us.  He ap-
pears to be asserting that the damages that
he was awarded under CDARA were some-
how improper, because they amounted to an
award of costs, which Barnett claims was
prohibited by the purchase agreement.  To
the extent this is Barnett’s argument, which
seems to run against his own interest, we
reject it.

Barnett’s CDARA claim sought damages
for his ‘‘actual loss of the use of real or
personal property.’’  Consistent with this
claim, the arbitrator found that Barnett had
suffered a loss of use and enjoyment of his
property and valued that loss at $1,000 per
month for seventeen months, totaling
$17,000.  The arbitrator further awarded
Barnett $3,700, reflecting the increased utili-
ty costs that he incurred as a result of prob-
lems with his septic system.  At no point did
the arbitrator characterize his award to Bar-
nett as costs, nor do we perceive any basis
for concluding that the award was somehow
intended to cover Barnett’s arbitration costs.

To the extent that Barnett is arguing, in-
stead, that the arbitrator’s cost award to
Classic Homes was improper, we likewise
disagree.  The purchase agreement stated, in
pertinent part,

In the event that any party commences
any litigation or arbitration proceeding
against the other party to enforce the pro-
visions of the Contract, the prevailing par-
ty therein shall be entitled to recover, in
addition to any other relief awarded, all
reasonable costs incurred in connection
therewith, including reasonable attorney’s
fees.

Here, the arbitrator determined that Clas-
sic Homes was the prevailing party, a conclu-
sion that Barnett has not challenged.  Thus,
the arbitrator properly awarded costs to
Classic Homes under the purchase agree-
ment.
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BELL BCI COMPANY,
Plaintiff–Appellee,

v.

UNITED STATES, Defendant–
Appellant.

No. 2008–5087.

United States Court of Appeals,
Federal Circuit.

June 25, 2009.

Background:  Contractor hired to con-
struct laboratory building brought action
against the United States for breach of
contract. After a bench trial, The United
States Court of Federal Claims, Thomas
C. Wheeler, J., 81 Fed.Cl. 617, entered
judgment in favor of contractor. Govern-
ment appealed.

Holdings:  The Court of Appeals, Prost,
Circuit Judge, held that:

(1) contractor released government from
liability for contractor’s delay and cu-
mulative impact claims, but

(2) government was not entitled to liqui-
dated damages.

Affirmed in part, vacated in part, and re-
manded.

Newman, Circuit Judge, dissented and
filed opinion.

1. Federal Courts O776, 850.1
Trial court’s findings of fact are re-

viewed under the clearly erroneous stan-
dard, while its legal holdings are reviewed
de novo.

2. Federal Courts O851
Credibility and intent determinations

are questions of fact reviewed under the
clearly erroneous standard.

3. Federal Courts O776
Contract interpretation is a question

of law subject to de novo review.

4. Federal Courts O813, 874

The clear error standard governs a
trial court’s findings about the general
type of damages to be awarded, e.g., lost
profits, their appropriateness, e.g., foresee-
ability, and rates used to calculate them,
e.g., discount rate, reasonable royalty; the
abuse of discretion standard applies to de-
cisions about methodology for calculating
rates and amounts.

5. Damages O184

The evidentiary basis for a court’s
ruling on damages need only be sufficient
to enable a court or jury to make a fair
and reasonable approximation, and as long
as a party can clearly establish a reason-
able probability of damage, uncertainty as
to the amount will not preclude recovery.

6. United States O74(6)

Contractor released government from
liability for contractor’s delay and cumula-
tive impact claims, based on changes to
contract to construct laboratory building,
by entering into modification of contract
which stated that the modification provid-
ed full compensation for the changed work
and that the contractor released the gov-
ernment from any and all liability under
the contract for further equitable adjust-
ment attributable to the modification.

7. Accord and Satisfaction O1

Accord and satisfaction occur when
some performance different from that
which was claimed as due is rendered and
such substituted performance is accepted
by the claimant as full satisfaction of his
claim.

8. Accord and Satisfaction O1

To prove accord and satisfaction, the
party asserting it must show (1) proper
subject matter;  (2) competent parties;  (3)
a meeting of the minds of the parties;  and
(4) consideration.
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in interest on the national debt as a conse-
quence of having the benefit of these reve-
nues.  Therefore, the $34,303,980.42 repre-
sents only 27 percent of the total benefit
($126,013,824.96) actually received by the
Government.

In addition, Congress should authorize the
Secretary of the Treasury to deposit the
total amount appropriated in a Trust Ac-
count of a national bank located in Louisville,
Kentucky that has established trust and real
estate departments.  The Trust Officer
should have the power to:  issue public no-
tice, describing the class as set forth herein;
resolve any disputes regarding whether any
particular individual is an ‘‘heir’’ of an origi-
nal landowner who sold his or her property
to the Government to establish Camp Breck-
inridge between 1942–1944;  allocate the
amount of appropriated funds to each indi-
vidual member of the class in proportion to
his or her former ownership interest in the
original tracts; 40  and pay such allocations
from the Trust Account to the individual
members of the class within two years after
the Trust is established.41

Within six months after all payments are
made, the Trust Officer should file a Final
Accounting with Congress, setting forth the
amounts that were paid from the Trust Ac-
count, the persons to whom payments were

made, and any amount that remains after
Claimants’ lawyers and all necessary Trust
Officer fees, expenses, and costs are paid.
Congress should authorize the Trustee to
remit any funds remaining in the Trust Ac-
count to the Secretary of the Treasury for
deposit into the General Treasury Fund.42

IT IS SO ORDERED.

,

  

BELL BCI COMPANY, Plaintiff,

v.

The UNITED STATES, Defendant.

No. 03–1613C.

United States Court of Federal Claims.

April 21, 2008.

Background:  Contractor on building con-
struction project brought suit against the
United States asserting a cumulative im-
pact equitable adjustment claim for the
disruptive effect of modifications issued
during course of project.

(Dr. Charles F. Haywood, Claimants’ economics
and finance expert, calculating Government’s
avoidance of interest using one-year ‘‘constant
maturity’’ Treasury rate from 1967 to 2005);  see
also id.  Table 2 (Government’s Enrichment
From Avoidance Of Interest One–Year Constant
Maturity Rates:  1967–2005).

40. See Land Grantors I, 64 Fed.Cl. at 712–13
(‘‘From this information, an amount per acre can
be determined and matched against the acreage
of the condemned properties, which then can be
attributed to the appropriate Plaintiff.’’);  see also
Plaintiffs’ Exhibit Appendix In Response To The
Court’s December 15, 2005 Order And Compre-
hensively Summarizing Mineral Sale Proceeds,
Land Grantors v. United States (No. 93–648X)
(Fed. Cl. April 27, 2006), at Tabs B(1–3) (Tables
allocating sale and lease proceeds to each tract-
without factoring in the 1991–1993 coal lease on
Tract 7A, and interest avoided from each sale
and lease);  Id. at Tab A (Feb. 26, 2008 Declara-
tion Of William Mattingly, principal in Coulter
Mapping Solutions) (describing method by which
mineral proceeds may be allocated to their origi-
nal tracts).

41. With respect to the amount that the Trust
Officer should distribute to heirs, the approach
suggested by Claimants is recommended, i.e., if
the original landowner is deceased, the Trust
Officer should authorize payment of the entire
amount allocated to the original landowner’s
tract to his or her statutory heirs who opt into
the class (distributed per stirpes in accordance
with the laws of descent and distribution of Ken-
tucky, Ky.Rev.Stat. Ann. § 391.040 (Michie
2008)).  Heirs who do not opt into the class by a
date set by the Trust Officer should be treated as
deceased.

42. In light of the genesis of this proceeding as a
congressional reference, the court is also for-
warding a copy of this Final Report and Memo-
randum Opinion to the attention of:  United
States Senator for Kentucky Mitch McConnell;
United States Senator for Kentucky Jim Bun-
ning;  United States Representative for Ken-
tucky’s First District Edward Whitfield;  and
ranking members of the United States Senate
Judiciary Committee, Senator Patrick J. Leahy
and Senator Arlen Specter.
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time impact methodology that Mr. Brannon
employed.  (Scott, Tr. 1070, 1073, 1076).  Mr.
Scott determined that only one EWO, the
mechanical revisions in EWO 518, caused any
excusable delay to Bell. (Scott, Tr. 1094–95).
Of the total delay that Mr. Scott identified on
the project, he attributed only 32 days to
NIH, based upon EWO 518, and 218 days to
Bell. (Scott, Tr. 1095, 1098;  DX 151 at 65).
With approximately 730 EWOs on the pro-
ject, it is not credible to conclude that just
one of 730 caused excusable delay to the
prime contractor.  Mr. Scott asserted gener-
al allegations of ‘‘problems with the subcon-
tractors’’ and ‘‘lack of manpower’’ to explain
Bell’s delays (Scott, Tr. 1106), but without
more, the Court does not give any weight to
these contentions.

The record further indicates that NIH was
not planning to assess any liquidated dam-
ages against Bell unless Bell submitted a
claim.  (Temme, Tr. 1017–18;  PX 61).  Ap-
parently upon the advice of NIH counsel, the
agency asserted claims for liquidated dam-
ages and backcharges against Bell as a
means of gaining leverage in settlement ne-
gotiations.  (Temme, Tr. 1018–27;  PX 80A).
On this basis, NIH withheld a Contract bal-
ance of $563,125 from Bell. (PX 73 at 7).
NIH has known as recently as April 2004
that it has no legitimate backcharges against
Bell. (PX 80A).  Mr. Temme stated in a 2004
e-mail to the Contracting Officer that ‘‘[i]n
summary, we have nothing to backcharge at
this point in time, but several potentials,’’
and that ‘‘[i]f we are going to negotiate with
them on the delay claim, I would throw this
stuff into the mix.’’  Id. Mr. Temme further
stated in another 2004 e-mail to the Con-
tracting Officer that ‘‘I’m not aware of any
costs incurred by NIH to date that we would
charge to Bell—I think they addressed ev-
erything they were assigned, except the few
things they disputed and we decided we
didn’t have a strong enough case to fight
themTTTT’’ Id.

Discussion
A. Standard for Decision

[1] Bell’s claim for damages from delay
and cumulative impact on the NIH project
sometimes is called a ‘‘delay and disruption’’
claim.  As the Court noted in its earlier

opinion in this case, there is a distinction in
the law between:  (1) a ‘‘delay’’ claim;  and (2)
a ‘‘disruption’’ or ‘‘cumulative impact’’ claim.
The Court described the difference as fol-
lows:

Although the two claim types often arise
together in the same project, a ‘‘delay’’
claim captures the time and cost of not
being able to work, while a ‘‘disruption’’
claim captures the cost of working less
efficiently than planned.

Bell BCI Co. v. United States, 72 Fed.Cl. 164,
168 (2006);  see also U.S. Indus., Inc. v.
Blake Constr. Co., Inc., 671 F.2d 539, 546
(D.C.Cir.1982) (holding that, unlike a delay
claim that provides redress from not being
able to work, a disruption claim compensates
for damages when the work is more difficult
and expensive than anticipated).

[2, 3] The contractor must prove for ei-
ther claim the elements of liability, causation,
and resultant injury.  Servidone Constr.
Corp. v. United States, 931 F.2d 860, 861
(Fed.Cir.1991) (citing Wunderlich Contract-
ing Co. v. United States, 173 Ct.Cl. 180, 351
F.2d 956, 968 (1965)).  When the contractor
is asserting a delay claim, the contractor has
the burden of showing the extent of the
delay, that the delay was proximately caused
by government action, and that the delay
caused damage to the contractor.  Wilner v.
United States, 24 F.3d 1397, 1401 (Fed.Cir.
1994) (en banc).

[4] A contractor may recover breach of
contract damages from the Government by
showing that:  (1) the damages were reason-
ably foreseeable by the breaching party at
the time of contracting;  (2) the breach is a
substantial causal factor for the damages;
and (3) the damages are proven with reason-
able certainty.  See, e.g., Citizens Fed. Bank
v. United States, 474 F.3d 1314, 1318 (Fed.
Cir.2007) (holding that trial court did not
abuse discretion in applying substantial fac-
tor rather than but-for theory of causation);
see also Delco Elecs. Corp. v. United States,
17 Cl.Ct. 302, 320 (1989) (holding contractor
entitled to equitable adjustment upon show-
ing a causal connection between reasonable
costs claimed and the event giving rise to the
claim).
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Colorado Supreme Court Committee on Civil Jury Instructions 
Chapter 

30. Contracts 
A. Express Contracts—General Concepts 

 
30:1 Breach of Express Contract—Elements of Liability 
 
For the plaintiff, (name), to recover from the defendant, (name), on (his) (her) (its) claim of breach of express 
contract, you must find (all) (both) of the following have been proved by a preponderance of the evidence: 
 
(1)The defendant entered into a contract with the plaintiff to (insert the alleged promise on which plaintiff is 
suing); and 
 
(2)The defendant failed to (insert the alleged promise on which the plaintiff is suing); (and) 
 
(3)The plaintiff [substantially] performed [his] [her] [its] part of the contract) (or) (Plaintiff is excused from 
performance. Plaintiff is excused from performance of [his] [her] [its] part of the contract if you find that [insert 
facts that, if proven, would as a matter of law justify non-performance]). 
 
If you find that (either) (any one or more) of these (number) statements has not been proved, then your verdict 
must be for the defendant. 
 
On the other hand, if you find that all of these (number) statements have been proved, (then your verdict 
must be for the plaintiff) (then you must consider the defendant's affirmative defense(s) of [insert any affirmative 
defense that would be a complete defense to plaintiff's claim]). 
 
If you find that (this affirmative defense has) (any one or more of these affirmative defenses have) been 
proved by a preponderance of the evidence, then your verdict must be for the defendant. 
 
However, if you find that (this affirmative defense has not) (none of these affirmative defenses have) been 
proved, then your verdict must be for the plaintiff. 
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RULE 606. COMPETENCY OF JUROR AS WITNESS 
 
(a) At the Trial. A member of the jury may not testify as a witness before that jury in the trial of the case in 
which the juror is sitting. No objection need be made in order to preserve the point. 
 
(b) Inquiry Into Validity of Verdict or Indictment. Upon an inquiry into the validity of a verdict or indictment, 
a juror may not testify as to any matter or statement occurring during the course of the jury's deliberations 
or to the effect of anything upon his or any other juror's mind or emotions as influencing him to assent to or dissent 
from the verdict or indictment or concerning his mental processes in connection therewith. But a juror may 
testify about (1) whether extraneous prejudicial information was improperly brought to the jurors' attention, (2) 
whether any outside influence was improperly brought to bear upon any juror, or (3) whether there was a mistake 
in entering the verdict onto the verdict form. A juror's affidavit or evidence of any statement by the juror 
may not be received on a matter about which the juror would be precluded from testifying. 
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RULE 51. INSTRUCTIONS TO JURY 
 

The parties shall tender jury instructions pursuant to C.R.C.P. 16(g). All instructions shall be submitted to the 
parties, who shall make all objections thereto before they are given to the jury. Only the grounds so specified 
shall be considered on motion for a new trial or on appeal or certiorari. Before argument, the court shall read its 
instructions to the jury but shall not comment upon the evidence. Such instructions shall be taken by the jury 
when it retires. All instructions offered by the parties, or given by the court, shall be filed with the clerk and, 
with the endorsement thereon indicating the action of the court, shall be taken as part of the record of the cause. 

Return



RULE 51. INSTRUCTIONS TO JURY 
 

The parties shall tender jury instructions pursuant to C.R.C.P. 16(g). All instructions shall be submitted to the 
parties, who shall make all objections thereto before they are given to the jury. Only the grounds so specified 
shall be considered on motion for a new trial or on appeal or certiorari. Before argument, the court shall read its 
instructions to the jury but shall not comment upon the evidence. Such instructions shall be taken by the jury 
when it retires. All instructions offered by the parties, or given by the court, shall be filed with the clerk and, 
with the endorsement thereon indicating the action of the court, shall be taken as part of the record of the cause. 

Return



899Colo.DURDIN v. CHEYENNE MOUNTAIN BANK
Cite as 98 P.3d 899 (Colo.App. 2004)

tion to pay the administrative expenses from
the QTIP Trust assets.

Therefore, the probate court erred by ap-
proving the Trustee’s apportionment of ad-
ministrative expenses under § 15–12–916(2).

V. Attorney Fees

[17] Albert’s daughters also argue that
they should be granted attorney fees and
costs associated with this litigation because
they were required to correct the actions of
the Trustees.  We agree.

[18] In Heller v. First National Bank,
657 P.2d 992, 999 (Colo.App.1982), a division
of this court recognized an exception to the
general rule prohibiting awards of attorney
fees absent statutory or contractual provi-
sions when there has been a breach of trust.
The division indicated that an award of attor-
ney fees in a breach of trust action may be
appropriate to make an injured party whole.
Therefore, the award must be reasonable,
and the determination of reasonableness is a
question of fact for the trial court.  See
Heller v. First Nat’l Bank, supra.

Because Albert’s daughters have prevailed
here, we remand to the probate court to
determine a reasonable award of attorney
fees in their favor.

In conclusion, we hold that there is no
statutory basis for Marian’s estate to recover
state estate taxes and administrative ex-
penses from the QTIP Trust and thus the
probate court may not apportion state taxes
or administrative expenses of the QTIP
Trust. Therefore, we reverse the probate
court‘s order, and on remand the court is
instructed to hold an evidentiary hearing to
determine (1) whether the Trustees should
be removed and an independent Trustee ap-
pointed for the QTIP Trust, (2) whether com-
pensation to the Trustees should be reduced
or denied in light of the conflict of interest,
(3) whether the Trustees or a new Trustee
may exercise discretion granted in the QTIP
documents to pay ‘‘such amounts [of taxes
and administrative expenses] as the Trustees
deem necessary or advisable,’’ and (4) wheth-
er to reconsider its ruling on the motion to
compel disclosure of documents. In addition,
the probate court is instructed to apply
§ 2207A to determine the amount of federal
taxes apportioned to the QTIP Trust and to

determine the amount of reasonable costs
and attorney fees that should be awarded to
Albert’s daughters.

The order is reversed, and the case is
remanded for further proceedings consistent
with this opinion.

Judge NIETO and Judge CARPARELLI
concur.

,
  

George E. DURDIN and Carefree Recre-
ation, Inc., a Colorado corporation,
Plaintiffs–Appellees and Cross–Appel-
lants,

v.

CHEYENNE MOUNTAIN BANK, a
Colorado corporation, Defendant–

Appellant and Cross–Appellee.

No. 02CA2224.

Colorado Court of Appeals,
Div. IV.

Feb. 26, 2004.

Rehearing Denied April 22, 2004.

Certiorari Denied Oct. 4, 2004.

Background:  Corporation and its sole
shareholder brought action against lender
under Equal Credit Opportunity Act for
failure to give timely notice of lender’s
adverse decision on loan application. Fol-
lowing jury trial in which jury found in
favor of plaintiffs and awarded corporation
zero damages and shareholder $100,000 in
actual damages, the District Court, El
Paso County, No. 00CV3101, Richard V.
Hall, J., denied lender’s motion for judg-
ment notwithstanding the verdict, and de-
nied plaintiffs’ motions for costs and attor-
ney fees. Lender appealed and plaintiffs
cross-appealed.

Holdings:  The Court of Appeals, Loeb, J.,
held that:
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Nevertheless, as Durdin contends, he sub-
mitted the loan application to CMB not sim-
ply as a guarantor of Carefree, but also as a
coborrower.  Durdin presented evidence at
trial that CMB ordered a credit report on
him and requested his personal financial rec-
ords, personal income tax returns, and per-
sonal financial statement.

Moreover, the record reflects that the loan
ultimately was denied, at least in part, be-
cause of CMB’s concerns about Durdin’s fi-
nancial problems and personal character.
The bank president also testified that the
loan application was denied based in part on
Durdin’s failure to include certain personal
debts in his financial disclosures.  Evidence
in the record also shows that CMB included
the value of Durdin’s property when calculat-
ing the collateral available for the loan.

Last, CMB did not have a standard appli-
cation form for the type of loan for which
Durdin and Carefree applied, and, in apply-
ing for the loan, Durdin specifically request-
ed in writing that CMB consider the loan as
a personal one secured by his assets.

Although much of the foregoing evidence
was disputed at trial, under these circum-
stances, there is ample support in the record
for the conclusion that Durdin applied for the
loan individually, as well as on behalf of
Carefree, and that CMB treated the applica-
tion as such.  Thus, Durdin could have been
contractually liable as a coborrower under
the requested loan, and we conclude that
Durdin had standing to bring an action under
§ 1691e(a) and 12 C.F.R. § 202.9(a)(1).

In light of this conclusion, we need not
address CMB’s argument that Durdin did
not have standing as a shareholder of Care-
free.

II.

[7] CMB next contends that the trial
court erred in denying its motion for judg-
ment notwithstanding the verdict because no
reasonable jury could have found that Dur-
din’s damages resulted from CMB’s failure to
give timely notice of adverse action on the
loan application.  We disagree.

[8, 9] In determining a motion for judg-
ment notwithstanding the verdict where the
factual basis for the verdict must be ana-
lyzed, we review the record in favor of the

nonmoving party.  Such a motion may be
granted only if the evidence, taken in the
light most favorable to the party opposing
the motion and drawing every reasonable
inference which may legitimately be drawn
from the evidence in favor of that party,
would not support a verdict by a reason-
able jury in favor of the party opposing the
motion.  See C.R.C.P. 59(e);  Nelson v.
Hammon, 802 P.2d 452, 454 (Colo.1990).
In applying this standard, the court cannot
consider the weight of the evidence or the
credibility of the witnesses.  See People in
Interest of T.R.W., 759 P.2d 768, 770 (Colo.
App.1988).

Here, viewed in the light most favorable to
Durdin, the evidence in the record is suffi-
cient to support the jury’s determination that
his damages were caused by CMB’s failure to
provide the timely notice.

CMB contends that the evidence did not
support the jury’s decision to award Durdin
$100,000 in actual damages because, even if
Durdin had received notice of adverse action
on the loan application, he still could not have
obtained a loan sufficient to save his personal
residence from foreclosure.  However, Dur-
din presented evidence of several alternatives
by which he could have avoided foreclosure.
He testified that, had he known CMB was
not going to approve the loan, he could have
sold certain properties and restructured cer-
tain debts in a way that would have provided
him with the ability to satisfy Argent suffi-
ciently to avoid foreclosure.

Moreover, there was evidence supporting
the jury’s $100,000 damages award.  Durdin
presented evidence that a friend purchased
his personal residence for $86,000 and of-
fered to sell it back to Durdin.  And there is
also evidence in the record that the property
was appraised at $117,000 and $180,000.

Thus, sufficient evidence was presented for
a reasonable jury to find a causal relationship
between CMB’s failure to provide timely no-
tice of adverse action and the foreclosure of
Durdin’s personal residence, and to award
actual damages accordingly.  See Nelson v.
Hammon, supra;  People in Interest of
T.R.W., supra.
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way 160 at the location of the easement,
the Developer may request that Mineral
County give notice of new public hearings
for the Planning Commission and the
board as required by the zoning and subdi-
vision regulations.

[19] The trial court’s statements regard-
ing what the developer must do on remand
are dicta.  Accordingly, we conclude that
those statements do not limit the board’s
discretion.

The order is affirmed, and the case is
remanded to the trial court with directions to
remand to the board for further proceedings
consistent with this opinion.

Judge LOEB and Judge RUSSEL concur.

,

  

FARMLAND MUTUAL INSURANCE
COMPANIES, Plaintiff–

Appellee,

v.

CHIEF INDUSTRIES, INC.,
Defendant–Appellant.

No. 06CA0402.

Colorado Court of Appeals,
Div. I.

Sept. 20, 2007.

Background:  After paying claim arising
from fire at insured’s crop storage and
drying facility, property insurer brought
subrogation action against manufacturer of
crop drying heater, alleging that heater
was negligently designed and manufac-
tured. Following a jury trial, the District
Court, Weld County, Roger A. Klein, J.,
entered judgment in favor of insurer. Man-
ufacturer appealed.

Holdings:  The Court of Appeals, Taub-
man, J., held that:

(1) process of elimination was reliable sci-
entific method to determine cause of
fire;

(2) experimental testing was not prerequi-
site to admissibility of expert’s testimo-
ny;

(3) expert witness was qualified to testify
as to standard of care appropriate to
crop drying industry;

(4) jury issue existed as to whether manu-
facturer’s failure to include strainer or
shutoff valve caused fire; and

(5) jury issues existed as to whether man-
ufacturer had right to expect that pro-
fessional installer would heed manu-
facturer’s warnings and instructions
concerning installation of strainer and
as to whether installer’s failure to do
so was proximate cause of insurer’s
damages.

Affirmed.

1. Evidence O546
Trial courts are vested with broad dis-

cretion to determine the admissibility of ex-
pert testimony.  Rules of Evid., Rule 702.

2. Appeal and Error O971(2)
Exercise of trial court’s discretion re-

garding admissibility of expert testimony will
not be overturned unless manifestly errone-
ous.  Rules of Evid., Rule 702.

3. Evidence O508, 555.2
For expert testimony to be admissible, it

must be both reliable and relevant.  Rules of
Evid., Rule 702.

4. Evidence O535, 555.2
Expert testimony is ‘‘reliable,’’ as would

support its admissibility, if the scientific prin-
ciples used by the witness are reasonably
reliable and the witness is qualified to opine
on such matters.  Rules of Evid., Rule 702.

 See publication Words and Phrases
for other judicial constructions and def-
initions.

5. Evidence O555.4(2)
Speculative testimony that would be un-

reliable and therefore inadmissible under evi-
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Restatement (Second) of Torts section 402(a)
comment j, which recognizes that where a
warning is given, the seller may reasonably
assume that it will be read and heeded.  We
conclude that Chief’s reliance on Uptain is
misplaced.  There, the plaintiff argued that
her failure to read certain warnings printed
on a label was foreseeable as a matter of law.
Rejecting this contention, the supreme court
concluded that whether it was foreseeable
that a user of a product in question would
disregard warnings ‘‘was properly reserved
for jury determination in this case.’’  Id.
Similarly, here, the jury heard evidence of
Onion Growers’ failure to follow the warnings
regarding installation of a fuel line strainer
and reached the verdict attributing substan-
tial responsibility to Onion Growers.

Contrary to Chief’s contention, we con-
clude that the trial court did not err in
denying a directed verdict in its favor based
on Uptain.

III. Intervening Cause

[19] Chief contends the trial court erred
in denying its motion for judgment notwith-
standing the verdict because Chief’s failure
to include a strainer in the produce dryer
was not the proximate cause of the fire.  It
asserts Onion Growers’ and the installer’s
failure to install a strainer as provided by its
instruction manual was an intervening cause,
precluding Chief’s liability.  We conclude
that Chief waived this issue by failing to
raise it in the trial court.

[20, 21] Questions of negligence and
proximate cause are issues of fact to be
determined by the jury, and we are bound by
the jury’s findings when there is competent
evidence in the record supporting those find-
ings.  City of Aurora v. Loveless, 639 P.2d
1061, 1063 (Colo.1981);  see also Morales v.
Golston, 141 P.3d 901, 906 (Colo.App.2005).

Here, as we noted in part II, there was
sufficient evidence that Chief was negligent
in failing to include a strainer in its dryer
unit.  In addition, the jury was instructed on
negligence, causation, and comparative fault.

As proposed by Chief, the instructions in-
cluded a pattern jury instruction for causa-
tion which stated in part:

If more than one act or failure to act
contributed to the claimed injury, then
each act or failure to act may have been a
cause of the injury.  A cause does not have
to be the only cause or the last or nearest
cause.  It is enough if the act or failure to
act joins in a natural and probable way
with some other act or failure to act to
cause some or all of the claimed injury.

CJI–Civ. 4th 9:20 (1998).  Chief did not re-
quest that the optional intervening cause
jury instruction be given to the jury.  That
instruction states:

One’s conduct is not a cause of another’s
injuries, however, if, in order to bring
about such injuries, it was necessary that
his or her conduct combine or join with an
intervening cause that also contributed to
cause the injuries.  An intervening cause is
a cause that would not have been reason-
ably foreseen by a reasonably careful per-
son under the same or similar circum-
stances.

Id.

Insofar as Chief now claims that Onion
Grower’s and the installer’s failure to follow
the instruction manual and attach a strainer
was an intervening cause of the fire, Chief
waived this error by failing to request an
instruction as to intervening cause.  See Sil-
verview at Overlook, LLC v. Overlook at Mt.
Crested Butte Ltd., 97 P.3d 252
(Colo.App.2004)(argument not presented to
trial court will not be considered for the first
time on appeal).

The judgment is affirmed.

Judge MiARQUEZ and Judge J. JONES
concur.

,
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Although Colt Ross argues that the release
provisions cover all ‘‘animals,’’ this term ap-
pears only in the first two provisions of the
release, which pertain to the client’s cogni-
zance of the ‘‘risks and dangers inherent
with TTT the use of animals.’’  The general
release paragraph, on the other hand, refers
back to the general contract wherein the
activities are described as specifically includ-
ing the riding of a horse.

As in Heil Valley Ranch, the contract here
clearly states that the essential service the
outfitter must provide is an outfitted hunt by
horseback for the duration of the trip;  the
contract also clearly states that the associat-
ed risk Chadwick accepts, and for which he
waives liability, is any risk related to that
service.

However, the risk to which Colt Ross ex-
posed Chadwick by placing him on an incor-
rectly equipped mule is not clearly and un-
ambiguously expressed in the release, and
Chadwick did not waive that risk.  Discharg-
ing our duty to construe the exculpatory
provisions of the contract against their draft-
er and in favor of the injured client should
lead this court to allow Chadwick’s negli-
gence action in this case.

Section 13–21–119 is a carefully-crafted
combination of protections for both an outfit-
ter and for participants in outdoor activities,
recognizing that recreation is an important
economic activity for the State of Colorado,
its citizens, and visitors.  See People v.
Schafer, 946 P.2d 938, 944 (Colo.1997).  Un-
der contract principles, visitors and citizens
of Colorado, with adequate disclosure, may
consciously contract away statutory and com-
mon law duties of care—but not willful and
wanton or gross negligence—and may expose
themselves to recreational risks without vio-
lating public policy.  The release in this case,
however, failed to disclose to Chadwick that
he might be riding an animal other than a
horse and that he would be waiving the
outfitter’s duty of care to properly equip that
animal for riding.

I conclude that Colt Ross is not immunized
from Chadwick’s claim for damages in this
case, either by the statute or the contract he

signed.  Accordingly, Colorado courts should
hear his suit, and I respectfully dissent.

,
  

CITY OF WESTMINSTER, a Colorado
municipal corporation, Plaintiff–

Appellant,

v.

CENTRIC–JONES CONSTRUCTORS, a
Colorado corporation;  Centric–Jones
Co., a Colorado corporation;  Nucon
Construction Corp., a corporation;  J A
Jones Construction Co., a corporation;
Jones Group, Inc., a corporation;  Trav-
elers Casualty & Surety Co., a corpora-
tion;  Aetna Casualty & Surety Co., a
corporation;  and Bates Engineering,
Inc., a Colorado corporation, Defen-
dants–Appellees,

and

Centric–Jones Co., a Colorado limited
partnership, Third–Party–Plaintiff

and Cross–Appellant,

v.

Fischbach Masonry, Inc., a Colorado cor-
poration, and Reliance Insurance Com-
pany, a foreign corporation, Third–Par-
ty–Defendant and Cross–Appellee.

Nos. 01CA0502, 02CA0602.

Colorado Court of Appeals,
Div. II.

Sept. 11, 2003.

Certiorari Granted Nov. 8, 2004.

City brought breach of contract claim
against prime contractor on water treatment
plant project, and professional negligence
claim against engineering design firm. The
District Court, Jefferson County, James D.
Zimmerman, J., directed verdict for contrac-
tor, and entered summary judgment for de-
sign firm. City appealed. The Court of Ap-
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Accordingly, we conclude that the trial
court properly directed a verdict against the
City as to actual damages.

B. Liquidated Damages

The contract between the City and Jones
provided $1,000 per day in liquidated dam-
ages for each calendar day following the
designated completion date that the project
was not operational.  The City presented
testimony that it was entitled to recover
$1,994,500 for approximately six years of de-
lay.  However, the evidence also showed that
the delay was caused in part by the City’s
decision to redesign the structures, including
correction of errors by the initial designers.
Hence, the City’s liquidated damages claim
fails for two reasons.

[17, 18] First, because the City’s redesign
went beyond correcting breaches by Jones,
the City was at least partially responsible for
the delays.  A liquidated damages clause ad-
dressing delay in a construction contract will
not be enforced ‘‘where [the] delay is due in
whole or in part to the fault of the party
claiming the clause’s benefit.’’  Medema
Homes, Inc. v. Lynn, 647 P.2d 664, 667 (Colo.
1982).

Second, the City failed to apportion the
total delay between optional redesign and
necessary correction of Jones’ defective con-
struction.  Consequently, as with actual dam-
ages, the jury would have been required to
speculate as to what portion of the delay
resulted from Jones’ construction defects and
the portion of the delay damages for which
Jones was responsible.  See Boyajian v.
United States, 191 Ct.Cl. 233, 423 F.2d 1231,
1241 (1970)(although the plaintiff was at fault
for some of the delay, it combined all of the
defendant’s alleged breaches ‘‘without in any
way attempting to relate any specific damage
items to any particular breach’’);  see also
Net Constr., Inc. v. C & C Rehab & Constr.,
Inc., 256 F.Supp.2d 350 (E.D.Pa.2003);  RPR
& Assocs., Inc. v. Univ. of N.C., 153
N.C.App. 342, 570 S.E.2d 510 (2002).

Accordingly, we conclude that the trial
court also properly directed a verdict as to
liquidated delay damages.

C. Harmless Error

Jones argues that any error in the directed
verdict was harmless because the jury implic-
itly resolved any disputed issue in Jones’
favor through its verdict for Jones on one
counterclaim.  In light of our conclusion that
the directed verdict was proper, we need not
reach this issue.

II. Nominal Damages, Costs,
and Attorney Fees

The City next argues that, even if it failed
to establish actual damages and liquidated
damages, the trial court was not justified in
dismissing its breach of contract claim be-
cause a prima facie case as to Jones’ breach
entitled the City to at least nominal damages.
The City further argues that with an award
of nominal damages, it could have sought
statutory costs and attorney fees under the
contract by asserting that it was the prevail-
ing party.

While we agree that the issue of nominal
damages should have been submitted to the
jury, we conclude the trial court’s failure to
do so was harmless error.  We further con-
clude the City’s potential recovery of costs
and attorney fees is not properly before us
and, in any event, would be barred under the
net judgment rule.

A. Nominal Damages

[19] Viewed in the light most favorable to
the City, the evidence showed Jones breach-
ed the contract.  Nominal damages are re-
coverable for a breach of contract even if no
actual damages resulted or if the amount of
actual damages has not been proved.  Gen.
Ins. Co. v. City of Colorado Springs, 638 P.2d
752 (Colo.1981).  Nominal damages involve
an award of one dollar.  Dennis I. Spencer
Contractor, Inc. v. City of Aurora, 884 P.2d
326 (Colo.1994).

The parties cite no Colorado case, and we
have found none, addressing the significance
of a trial court’s failure to allow the jury to
consider an award of nominal damages al-
though the plaintiff’s prima facie case estab-
lishes breach.

[20] Other jurisdictions have recognized
that, ‘‘[i]n the absence of special circum-
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Galves division also held that following the
entry of a final judgment, the court retains
subject matter jurisdiction only over matters
that may be raised pursuant to Crim. P. 35.
People v. Galves, supra, 955 P.2d at 583.

While the majority here faults the divi-
sion’s observation in People v. Wiedemer that
in prior cases ‘‘it appeared’’ the motion for
return of seized property was filed prior to
imposition of sentence, the majority acknowl-
edges that at a minimum the earlier cases
did not make clear whether the decision to
address the return of property was made
before or after sentencing.  I also note that
the earlier cases do not address the issue of
jurisdiction or even indicate whether the is-
sue was raised.

Crim. P. 41(e) provides that a person ag-
grieved by an unlawful search and seizure
may move for the ‘‘return of the property
and to suppress for use as evidence anything
so obtained’’ on certain grounds.  The rule,
however, does not state when the motion
should be filed.  Because return of property
is included with suppression issues, the impli-
cation is that such motions will be filed be-
fore or during trial.

As for the one federal court decision cited
by Colorado appellate courts on this issue,
United States v. Wilson, supra, the defen-
dant there pleaded not guilty and four days
later filed his motion for return of seized
property.  Thus, the motion was filed well
before sentencing.  Moreover, in the federal
courts, postconviction filings for the return of
property, if made after the termination of
criminal proceedings, are treated as civil eq-
uitable actions.  Thompson v. Covington, 47
F.3d 974, 975 (8th Cir.1995);  Rufu v. United
States, 20 F.3d 63, 65 (2d Cir.1994).

Thus, whatever the merits of the position
of the federal courts, in my view, the trial
court does not have jurisdiction to address
the return of seized property if the motion
for return is filed after sentence has been
imposed.  The defendant is not left without a
remedy because the option of filing a civil
suit is available.  See People v. Rautenkranz,
supra, 641 P.2d at 318 (civil action may be

proper remedy for seeking return of proper-
ty).

,
  

Vicky FISHMAN, Plaintiff–Appellant,

v.

Nickolas KOTTS and Judith Kotts,
Defendants–Appellees.

No. 05CA1887.

Colorado Court of Appeals,
Div. II.

Sept. 6, 2007.

Background:  Horse rider, who was in-
jured when dog got underneath her horse
which reared up and fell on top of rider,
causing her severe injuries, brought neg-
ligence action against dog owner. The
District Court, Weld County, J. Robert
Lowenbach, J., entered judgment on jury
verdict for dog owner, and horse rider
appealed.

Holdings:  The Court of Appeals, Terry,
J., held that:

(1) whether dog owner’s conduct in not
bringing dogs inside the house, confin-
ing them in their pen, or otherwise
restraining them, was negligent was
for jury; and

(2) instruction under worrying livestock
statute, providing that any dog found
running, worrying, or injuring sheep,
cattle, or other livestock may be killed
and the owner of such dog shall be
liable for all damages done by it, was
not warranted.

Affirmed.

1. Animals O74(7)
Trial court did not err by not instructing

the jury that the violation of county ordi-
nance constituted negligence per se in action

Return



235Colo.FISHMAN v. KOTTS
Cite as 179 P.3d 232 (Colo.App. 2007)

In those instances where statutes attempt
to deal with animals at large by providing
TTT ‘‘that the owner shall not ‘permit,’
‘allow,’ or ‘suffer’ his animals to run at
large, the courts have generally held, or
recognized, that statutes of this type are
not violated in the absence of at least
negligence by the owner of the animals.’’
TTTT

The word ‘‘allow’’ means to approve of, to
sanction, to permit, to acknowledge.  So
defined, ‘‘allow’’ requires some degree of
knowledge, either actual or constructive,
on the part of the dog owner that his dog
is at large;  therefore, its use in the ordi-
nance negates any intention to create strict
liability for violation of the ordinance.  We
hold that in order for there to be civil
liability for violation of this ordinance it
must be established that a person coming
within the scope of the ordinance inten-
tionally or negligently allowed a dog cov-
ered by the ordinance to run at large in
violation of the ordinance.

(Citations omitted;  emphasis added.)
Other courts have reached the same con-

clusion.  See Alvarez v. Ketchikan Gateway
Borough, 91 P.3d 289, 292 (Alaska Ct.App.
2004) (‘‘The verbs ‘permit’ and ‘allow’ are
commonly understood to imply some volition
on the part of the actor.  And other jurisdic-
tions having similar—laws laws providing
that the owner of an animal shall not ‘per-
mit,’ ‘allow’ or ‘suffer’ the animal to run at
large—require proof of at least negligence.’’);
Slack v. Villari, 59 Md.App. 462, 476 A.2d
227, 232 (1984) (‘‘There is no indication that
[the dog’s owner] knew the dog was going
out of bounds, or that she ‘allowed’ him to
leave the premises.  The mere accidental
escape of an animal, without proof of the
owner’s knowledge or negligence, is insuffi-
cient evidence to constitute a violation of [a
statute providing that dog owners shall not
‘allow’ dogs to run at large].’’);  see also John
A. Glenn, Annotation, Dog Owner’s Liability
for Damages from Motor Vehicle Accident
Involving Attempt to Avoid Collision with
Dog on Highway, 41 A.L.R.3d 888 (1972).

Fishman’s reliance on Lui v. Barnhart, 987
P.2d 942 (Colo.App.1999), is misplaced.
There, a horse escaped from a corral and

collided with a vehicle.  A division of this
court held that the violation of a Greenwood
Village municipal ordinance constituted negli-
gence per se because it provided:  ‘‘No per-
son owning or keeping any animal, other
than an ordinary domesticated house cat,
shall fail to keep said animal on the premis-
es of the owner or keeper unless the animal
is TTT [o]n a leash TTT or [w]ithin a vehicle,
or similarly confinedTTTT’’ Lui, supra, 987
P.2d at 944 (emphasis added).  Thus, the
Greenwood Village ordinance permitted own-
ers to let their animals run loose only on the
owner’s premises.  It did not contain an ex-
ception for animals under the owner’s con-
trol, as does the ordinance at issue here.

We therefore conclude the trial court did
not err by not instructing the jury that the
violation of the Weld County ordinance con-
stituted negligence per se.

II.

[5] We also reject Fishman’s contention
that the trial court abused its discretion in
instructing the jury on the liability of dog
owners.

[6, 7] We review jury instructions de
novo to determine whether the instructions
as a whole accurately informed the jury of
the governing law.  A trial court’s decision to
give a particular jury instruction is reviewed
for abuse of discretion.  See Garcia v. Wal-
Mart Stores, Inc., 209 F.3d 1170, 1173 (10th
Cir.2000);  Woznicki v. Musick, 119 P.3d 567,
573 (Colo.App.2005);  Williams v. Chrysler
Ins. Co., 928 P.2d 1375, 1377 (Colo.App.1996).

When instructing a jury in a civil case, the
trial court shall generally use those instruc-
tions contained in the Colorado Jury Instruc-
tions (CJI–Civ.) that apply to the evidence
under the prevailing law.  C.R.C.P. 51.1(1);
Vista Resorts v. Goodyear Tire & Rubber
Co., supra, 117 P.3d at 70.

Here, the trial court gave the jury CJI–
Civ. 13:1, which provides:

For the plaintiff TTT to recover from the
defendant TTT [the jury] must find all the
following have been proved by a prepon-
derance of the evidence:

Return



Return



Return



Return



Only the Westlaw citation is currently available.

NOTICE: THIS OPINION HAS NOT BEEN RE-
LEASED FOR PUBLICATION IN THE PER-
MANENT LAW REPORTS. A PETITION FOR
REHEARING IN THE COURT OF APPEALS OR
A PETITION FOR CERTIORARI IN THE SU-
PREME COURT MAY BE PENDING.

Colorado Court of Appeals,
Div. IV.

Joan L. HOLLEY, Plaintiff–Appellant,
v.

Linda C. HUANG, M.D., Defendant–Appellee.

No. 10CA1187.
May 12, 2011.

Background: Patient, who underwent breast aug-
mentation surgery, brought action against doctor,
alleging that doctor failed to obtain patient's in-
formed consent for the particular procedure, a cir-
cumareolar mastopexy, that was used on patient's
breast. The District Court, City and County of Den-
ver, Michael A. Martinez, J., entered judgment on
jury verdict in doctor's favor, and patient appealed.

Holdings: The Court of Appeals, Russel, J., held
that:
(1) because documentation of patient's informed
consent was not required, expert opinion on this is-
sue was not admissible;
(2) trial court abused its discretion when it excluded
patient's proffered testimony that she would never
have consented to a circumareolar mastopexy had
she been properly informed of its risks; and
(3) trial court should not have instructed jury on
habit testimony.

Affirmed.

West Headnotes

[1] Evidence 157 538

157 Evidence
157XII Opinion Evidence

157XII(C) Competency of Experts
157k538 k. Due care and proper conduct

in general. Most Cited Cases

Health 198H 906

198H Health
198HVI Consent of Patient and Substituted

Judgment
198Hk904 Consent of Patient

198Hk906 k. Informed consent in general;
duty to disclose. Most Cited Cases

Because documentation of patient's informed
consent was not required, a failure to document did
not constitute a failure to meet the standard of care
required of doctors in the pertinent professional
community, and therefore, expert opinion on this is-
sue was not admissible.

[2] Health 198H 906

198H Health
198HVI Consent of Patient and Substituted

Judgment
198Hk904 Consent of Patient

198Hk906 k. Informed consent in general;
duty to disclose. Most Cited Cases

Before performing any medical procedure, a
doctor must inform the patient of the procedure's
substantial risks and obtain the patient's consent.

[3] Health 198H 906

198H Health
198HVI Consent of Patient and Substituted

Judgment
198Hk904 Consent of Patient

198Hk906 k. Informed consent in general;
duty to disclose. Most Cited Cases

Doctor may employ any means of communica-
tion—such as conversation, writings, video and au-
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On appeal, Holley appears to reiterate the con-
cerns that she raised at trial. She suggests that the
instruction created a presumption and asserts that
habit testimony should be treated like all other
evidence. She also states (without elaboration) that
the instruction “wrongfully emphasized” the habit
testimony.

2. Discussion
We reject the narrow argument that Holley

presented at trial. As Huang correctly notes, the in-
struction contains an accurate statement about the
relevance of habit testimony. See CRE 406; Bloskas
v. Murray, 646 P.2d 907, 911 (Colo.1982). And, as
the trial court noted, the instruction does not require
the jury to credit habit testimony over other forms
of evidence.

*4 But we agree with Holley that the instruc-
tion should not have been given. Although the in-
struction contains a correct statement of law, that
statement was never intended to guide jury deliber-
ations. Cf. People v. Mandez, 997 P.2d 1254,
1270–71 (Colo.App.1999) (instruction on
“fingerprint evidence rule” was properly denied be-
cause the rule was designed to guide judicial re-
view, not jury deliberations). By giving the instruc-
tion, the court erroneously emphasized one type of
evidence and highlighted one defense-favorable in-
ference. See Krueger v. Ary, 205 P.3d 1150, 1157
(Colo.2009) ( “[W]e disfavor instructions emphas-
izing specific evidence.”); see also Etheridge v.
Harold Case & Co., 960 So.2d 474, 484
(Miss.Ct.App.2006) (instruction on habit testimony
was correctly refused because that instruction
would have been an improper comment on the evid-
ence); but see Hajian v. Holy Family Hospital, 273
Ill.App.3d 932, 210 Ill.Dec. 156, 652 N.E.2d 1132,
1140 (1995) (because habit testimony was properly
admitted, the trial court had discretionary authority
to give the pattern habit instruction).

[10] Nevertheless, we decline to reverse:

1. We cannot tell whether Holley's appellate ar-
gument implicitly comprises the observations that

we have made. But we are sure that her trial ob-
jection did not. We therefore regard this issue as
an unpreserved assertion of error. See C.R.C.P.
51; Blueflame Gas, Inc. v. Van Hoose, 679 P.2d
579, 586 (Colo.1984). Because this is a civil
case, we will reverse only if convinced that the
instruction constituted a manifest injustice that
almost surely affected the outcome. See Harris
Group, Inc. v. Robinson, 209 P.3d 1188, 1195
(Colo.App.2009); Robinson v. City & County of
Denver, 30 P.3d 677, 685 (Colo.App.2000).

2. We do not perceive the kind of error or preju-
dice that would warrant reversal. The instruction
did not require the jurors to give special weight
to habit testimony, nor did it require them to
draw inferences in Huang's favor. A separate in-
struction properly guided the jury's evaluation of
the weight and credibility of evidence.FN3 Dur-
ing closing argument, Holley's attorney noted that
habit testimony was merely a type of evidence
that could be considered “just like ... anything
else that's said in this courtroom.” And he argued
that Huang's habit testimony was convenient, un-
reliable, and uncorroborated.

III. Arguments Discussed Briefly
Holley makes several other arguments that

warrant only brief discussion. We address those
here.

A. Standard of Care
[11] At Huang's request, the court disallowed

questions about a physician's “standard of care” and
instead required the parties to ask whether physi-
cians' conduct was “reasonable, acceptable, and ap-
propriate.” We do not think that this ruling under-
mined the fairness of the trial. Holley's attorney
was able to reframe his questions as the court direc-
ted. And during closing argument, he clarified that
the “standard of care” referenced in the instructions
“means what a reasonable and careful physician
would do.”

*5 [12] Contrary to Holley's view, the court did
not err by instructing the jury to base its determina-
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NOMELLINI CONSTRUCTION CO., Plaintiff and
Respondent,

v.
THE STATE OF CALIFORNIA ex rel. DEPART-
MENT OF WATER RESOURCES, Defendant and

Appellant

Civ. No. 12614.

Court of Appeal, Third District, California.
August 12, 1971.

SUMMARY
The trial court entered judgment in favor of a

construction company in its suit against the state
Department of Water Resources to recover an
amount withheld by the department from the agreed
contract price for construction of portable houses.
The amount was withheld pursuant to a liquidated
damage provision for failure to complete the project
on time. The contractor claimed, and the trial court
concluded, that the department had caused the
delay by failure to give timely approval to shop
drawings submitted by the contractor. (Superior
Court of Sacramento County, No. 168823, Frank G.
Finnegan, Judge.)

The Court of Appeal reversed the judgment of
the trial court, holding that the record showed no
delays disallowed by the department for which the
contractor was not responsible. It was pointed out,
inter alia, that approval of shop drawings was re-
quired by the contract only when alterations desired
by the contractor were involved and that the draw-
ings in question related to a substituted method of
handling the portability feature of the houses that
would save the contractor money. As to the con-
tractor's claim that the houses were not portable as
originally designed, the court noted that, had they
been constructed according to the plans and spe-
cifications, the contract price would have been pay-
able even though the houses in fact turned out not
to be portable. Though the court found no delay for

which the department was responsible, it discussed
apportionment of delay time where both parties are
partially at fault. It saw no obstacle to apportion-
ment in such a situation. (Opinion by Pierce, P. J.,
with Regan, J., and Bray, J., FN* concurring.)

FN* Retired Presiding Justice of the Court
of Appeal sitting under assignment by the
Chairman of the Judicial Council.

HEADNOTES
Classified to California Digest of Official Reports

(1) Damages §
196--Procedure--Evidence--Sufficiency--Liquidated
Damages.

In an action by a contractor to recover amounts
withheld by the state Department of Water Re-
sources as liquidated damages for unexcused late
completion of a contract for portable houses, the re-
cord did not support the trial court's conclusion that
the department had caused a delay by failing to give
timely approval to shop drawings submitted by the
contractor in connection with its claim that redesign
was necessary to make the houses portable, where,
though the contract provided that shop drawings
were to be prepared by the contractor, no special
approval of such drawings was required except in
the case of alterations desired by the contractor,
where the substitute method of handling the portab-
ility feature was submitted because it would save
the contractor money, and where the drawings were
acted upon by the department within the time limit
as expressed in the contract or earlier; the plans and
specifications contained in the contract were com-
plete, and the contractor would have been entitled
to its contract price had it constructed the houses
according to them, even though the houses in fact
turned out not to be portable.

(2) Damages § 129--Liquidated Damages-
-Construction Contracts.

Under a state Department of Water Resources
contract for the construction and on-site placement
of portable houses, delay attributable to the depart-
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Apportionment of Fault in the Award of Liquidated
Damages

(2) Government Code section 14376 FN2 re-
quires that in every contract for public work there
shall be a provision specifying a date for the com-
pletion of the work and further specifying liquid-
ated damages to be deducted from the payments
due in the event of late completion. This contract
contained the required provision. As stated above,
it also contained *245 a provision for extensions of
time for delays which were not the fault of the con-
tractor. (See fn. 2.) We have also shown that the
Department disallowed certain claims of Nomellini
for extensions. We have been unable to find in the
record any instances in which the Department was
wrong. Assuming arguendo contrary to our holding
that there were delays which the Department should
have allowed, they were delays which the trial court
would have been obligated to apportion.

FN2 The portion of Government Code sec-
tion 14376 here pertinent provides: “Every
contract shall contain a provision in regard
to the time when the whole or any spe-
cified portion of the work contemplated
shall be completed, and shall provide that
for each day completion is delayed beyond
the specified time, the contractor shall for-
feit and pay to the State a specified sum of
money, to be deducted from any payments
due or to become due to the contractor.”

The controlling law is found in the decision of
the United States Supreme Court in Robinson v.
United States, 261 U.S. 486 [67 L.Ed. 760, 43 S.Ct.
420]. That case involved a contract which provided
for both liquidated damages and extensions of time.
The work was not completed on time. The govern-
ment acknowledged that 12 of 121 days of delay
were chargeable to it; the trial court found the gov-
ernment was chargeable with 60 days delay. The
contractor “contended that, since the government
had caused some of the delay, the provision for li-
quidated damages became wholly inapplicable and
was unenforceable; ...” (P. 487 [ 67 L.Ed. 761].) In

holding that apportionment was proper the court
stated at page 488 [ 67 L.Ed. at page 762]: “If the
provision for liquidated damages is not to govern, it
must be either because, as [a] matter of public
policy, courts will not, under the circumstances,
give it effect (even as a defense), or because, in
spite of the explicit finding, no day's delay can, as
[a] matter of law, be chargeable to the contractor,
where the government has caused some delay.
Neither position is tenable.

“The provision is not against public policy. The
law required that some provision for liquidated
damages be inserted. ... In construction contracts a
provision giving liquidated damages for each day's
delay is an appropriate means of inducing due per-
formance, or of giving compensation, in case of
failure to perform; and courts give it effect in ac-
cordance with its terms. ... The fact that the govern-
ment's action caused some of the delay presents no
legal ground for denying it compensation for loss
suffered wholly through the fault of the contractor.
Since the contractor agreed to pay at a specified
rate for each day's delay not caused by the govern-
ment, it was clearly the intention that it should pay
for some days' delay at that rate, even if it were re-
lieved from paying for other days, because of the
government's action.” This holding of the Supreme
Court did not announce a unique or novel principle.
5 Williston on Contracts (3d ed. 1961) pages
764-766, states: “Where both parties are in fault a
party who has contributed to the breach cannot re-
cover a sum stipulated as liquidated damages, even
though performance of the contract is continued,
and the other party is thereafter at fault: ... In build-
ing contracts, there *246 is often inserted a provi-
sion giving the architect power to certify an exten-
sion of time in certain cases, by virtue of which the
effect of a delay caused by the owner operates
merely as an extension of the time of performance,
and a new time is substituted for the old. In that
event though the owner causes delay the builder is
liable in liquidated damages, but the period of delay
caused by the owner is deducted from the total
delay. Unless the contract contains such a provision
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tionally immaterial exculpatory evidence.
See Rodriguez, 786 P.2d at 1082.  However,
no one suggests that the witness addresses
demanded here are themselves exculpatory.
Similarly, although the criminal rules in this
jurisdiction permit discretionary orders of
disclosure where reasonable, even assuming
those provisions apply with equal force to
capital post-conviction proceedings, see
Crim. P. 32.2(b)(3)(III), they authorize non-
disclosure for reasons other than the risk of
physical harm, including such things as the
risk of intimidation, bribery, economic repri-
sals, or even unnecessary annoyance or em-
barrassment.  See Crim. P. 16(I)(d)(2).  The
majority, however, offers no justification,
constitutional or otherwise, for its capital-
post-conviction-proceedings-personal-safety
balancing test.

Because the majority concludes that the
defendant would not be entitled to the ad-
dresses in question, even if the Confrontation
Clause were to extend to post-trial defense
investigations, I consider the majority’s an-
nouncement of a special capital post-convic-
tion standard to be unnecessary dicta.  To
the extent the majority opinion could be read
not only to prohibit disclosure where consid-
erations of witness safety outweigh the de-
fendant’s need but also to imply that disclo-
sure of witness addresses is required except
where considerations of witness safety are
sufficiently weighty, I disagree.

Because I nevertheless agree with what I
consider to be the holding of the case—that
the trial court abused its discretion in order-
ing disclosure of the witnesses’ addresses
under these circumstances—I respectfully
concur in part and dissent in part.

I am authorized to state that Justice RICE
and Justice EID join in this concurrence in
part and dissent in part.

,

 

 

Cheryl A. KENDRICK, Petitioner

v.

Holly L. PIPPIN, Respondent.

No. 09SC781.

Supreme Court of Colorado,
En Banc.

May 9, 2011.

Background:  Plaintiff motorist, whose
vehicle was struck by defendant’s vehicle
during accident that occurred in winter
driving conditions filed negligence suit
against defendant motorist. The District
Court, Larimer County, Stephen J. Scha-
panski, J., entered judgment on jury ver-
dict in favor of defendant motorist.
Plaintiff motorist appealed. The Court of
Appeals, 222 P.3d 380, affirmed. Plaintiff
filed petition for writ of certiorari.

Holdings:  Following grant of petition in
part, the Supreme Court, Bender, C.J.,
held that:

(1) evidence did not support instruction on
sudden emergency doctrine;

(2) evidence did not support instruction on
doctrine of res ipsa loquitur; and

(3) in a matter of first impression, it was
not misconduct for juror to use her
professional background in engineering
and mathematics during deliberations
to calculate defendant motorist’s speed,
distance, and reaction time and share
those calculations with the other ju-
rors.

Reversed.

Martinez, J., concurred in judgment with
opinion, in which Hobbs, J., joined.

Eid, J., dissented, with opinion.

1. Automobiles O246(21)
Evidence did not support instruction on

sudden emergency doctrine that was request-
ed by defendant motorist, who lost control of
her vehicle and struck plaintiff motorist’s
vehicle in accident that occurred in winter
driving conditions, as defendant motorist’s
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sented competent evidence that extraneous
prejudicial information was before the jury.
See Harlan, 109 P.3d at 624 (stating that the
first step in the two-part inquiry requires a
court to determine whether extraneous prej-
udicial information was improperly before
the jury);  see also Brooks v. Zahn, 170 Ariz.
545, 826 P.2d 1171, 1177 (App.1991) (‘‘In de-
termining whether juror testimony is admis-
sible to impeach the verdict, however, our
first task is to determine whether the TTT

information that [the juror] imparted to her
fellow jurors constitutes extraneous informa-
tion.  If not, we need inquire no further.’’).
Whether extraneous prejudicial information
was before the jury presents a mixed ques-
tion of law and fact.  Harlan, 109 P.3d at
624.  We apply an abuse of discretion stan-
dard to the court’s findings of fact, but we
review the court’s conclusions of law de novo.
Id.

In previous cases, we considered what con-
stitutes extraneous prejudicial information.
We have instructed that ‘‘jurors are required
to consider only the evidence admitted at
trial and the law as given in the trial court’s
instructions’’ and, therefore, ‘‘any information
that is not properly received into evidence or
included in the court’s instructions is extra-
neous to the case and improper for juror
consideration.’’  Harlan, 109 P.3d at 624 (cit-
ing Wadle, 97 P.3d at 935 and Wiser, 732
P.2d at 1141, 1143).  Applying this instruc-
tion, we have held that legal content and
specific factual information learned from out-
side the record and relevant to the issues in a
case constitute extraneous prejudicial infor-
mation improperly before a jury.  Id. at 625.

For instance, in Harlan, we held it im-
proper for jurors to consult a Bible for pas-
sages related to the death penalty.  Id. at
629.  We reasoned that the passages consti-
tuted extraneous prejudicial information be-
cause ‘‘[t]he trial court had not admitted
these materials into evidence, nor did the
court’s instructions allow their use.’’  Id.
Similarly, in Wiser, we held it improper for a
juror to consult a dictionary for a definition
of ‘‘burglary’’ because ‘‘[j]urors are required
to follow only the law as it is given in the
court’s instructions.’’  732 P.2d at 1141;  see
also Wadle, 97 P.3d at 937 (stating that it

was indisputable that the jury’s use of an
internet description of an anti-depressant
drug not admitted into evidence was improp-
er);  Butters v. Wann, 147 Colo. 352, 357, 363
P.2d 494, 497 (1961) (holding it was miscon-
duct for a juror to conduct an independent
investigation of the deceased’s drinking hab-
its and driver’s license revocation).

[28] While our prior decisions make clear
that jurors may not consider legal content
and specific factual information relevant to
the case if they obtained that information
outside of the judicial proceeding, this court
has not considered whether jurors may use
their own professional and educational expe-
riences to inform their deliberations.  The
broader proposition that jurors may apply
their general knowledge and everyday expe-
rience when deciding cases is generally un-
disputed.  See Harlan, 109 P.3d at 636 (Rice,
J., dissenting) (noting that ‘‘the concept of
‘extraneous information’ does not include the
general knowledge a juror brings to court’’);
Destination Travel, Inc. v. McElhanon, 799
P.2d 454, 456 (Colo.App.1990) (stating that
‘‘[j]urors are permitted to use their common
knowledge and observations in life in decid-
ing cases’’);  accord People v. Maragh, 94
N.Y.2d 569, 708 N.Y.S.2d 44, 729 N.E.2d 701,
704 (2000) (stating that jurors’ application of
their ‘‘everyday experience[s]’’ never consti-
tutes misconduct because ‘‘that is precisely
what peer jurors are instructed and expected
to use in their assessment of evidence’’);
Brooks, 826 P.2d at 1177 (‘‘We expect jurors
to draw upon their common sense and expe-
rience and use their knowledge to assist in
reaching a verdict.’’).

Of the jurisdictions that have considered
the particular issue of whether jurors may
use their professional and educational exper-
tise to inform their deliberations, courts have
split over the issue.  A minority of courts
prohibit jurors from applying their special-
ized knowledge to deliberations and view a
juror’s professional or educational expertise
as extraneous prejudicial information.  Rep-
resentative of this approach is Maragh, 708
N.Y.S.2d 44, 729 N.E.2d at 704–05. In Mar-
agh, the New York Court of Appeals held
that it was misconduct for two nurses to
apply their professional knowledge to the
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are intended by the city to be viewed as
administrative.

IV. Conclusion

The order is affirmed.

Judge ROY and Judge FURMAN concur.

,

  

William L. HOEPER, Plaintiff–Appellee
and Cross–Appellant,

v.

AIR WISCONSIN AIRLINES CORPORA-
TION, a Delaware corporation, Defen-

dant–Appellant and Cross–Appellee.

No. 08CA1358.

Colorado Court of Appeals,
Div. IV.

Nov. 12, 2009.

Background:  Airline pilot who had been
deputized as a federal law enforcement
officer and authorized to carry a weapon
aboard commercial aircraft brought action
against airline, alleging defamation. The
District Court, Denver County, Robert L.
McGahey, J., entered judgment on jury
verdict in favor of pilot. Airline appealed.

Holdings:  The Court of Appeals, Webb,
J., held that:

(1) issue of immunity for reporting a sus-
picious transaction under the Federal
Aviation and Transportation Security
Act (ATSA) was for the jury;

(2) evidence supported finding that air-
line’s fleet manager made the state-
ment alleged;

(3) fleet manager’s statement, that pilot
may be ‘‘unstable’’ and carrying his
federally-issued weapon, involved a
matter of public concern, requiring a
showing of actual malice;

(4) under Virginia law, statements were
actionable statements of fact, rather
than protected opinion;

(5) under Virginia law, statements were
not substantially true;

(6) evidence supported finding of actual
malice; and

(7) pilot waived issue of whether he was
entitled to prejudgment interest.

Affirmed and remanded.

1. Action O12
 Torts O121

The issue of immunity for reporting a
suspicious transaction under the Federal Avi-
ation and Transportation Security Act
(ATSA) is for the jury as the finder of fact.
49 U.S.C.A. § 44941.

2. Action O66
 Trial O134

The allocation of decision-making be-
tween judge and jury was a procedural ques-
tion to be governed by Colorado law in action
governed by the substantive law of Virginia.
Rules Civ.Proc., Rule 38.

3. Appeal and Error O1062.1
Any error in submitting to the jury the

issue of immunity for reporting a suspicious
transaction under the Federal Aviation and
Transportation Security Act (ATSA) was
harmless error in defamation action against
airline, where the jury necessarily found ac-
tual malice in awarding presumed and puni-
tive damages, such finding was supported by
clear and convincing evidence, and actual
malice precluded finding of immunity.  49
U.S.C.A. § 44941.

4. Appeal and Error O999(1)
Appellate review of a jury’s verdict is

highly deferential.

5. Libel and Slander O112(1)
Evidence in defamation action against

airline, brought by airline pilot who had been
deputized as a federal law enforcement offi-
cer and authorized to carry a weapon aboard
commercial aircraft, supported finding that
airline’s fleet manager, during telephone call
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strongly suggests that he attempted to bol-
ster the grounds for the threat connotation of
the TSA call by exaggerating the events of
October 14.

Third, in Doyle’s notes of the TSA call,
also made the next day, he wrote:

William Hoeper, a disgruntled company
employee (an FFDO who may be armed)
was traveling from IAD–DEN later that
day, and we were concerned about the
whereabouts of his firearm, and his mental
stability at that time.

But in his trial testimony, Doyle denied hav-
ing told TSA of concerns about Hoeper’s
‘‘mental stability.’’  This testimony was con-
tradicted by TSA’s records of the call, which
refer to ‘‘unstable tendencies’’ and ‘‘unstable
pilot.’’  See Celle, 209 F.3d at 190 (finding of
actual malice bolstered by reporter’s conflict-
ing testimony).

In sum, we agree with amicus United
States that, ‘‘[o]nly in the highly unusual
situation in which an air carrier has acted
with knowing falsity or reckless disregard of
the truth or falsity of its statements does the
air carrier need to fear being held liable for
its statements to TSATTTT’’ On the particular
evidence presented, this is just such an un-
usual case.

Accordingly, on de novo review we con-
clude that clear and convincing evidence
shows Doyle acted with actual malice in com-
municating to TSA.

V. Prejudgment Interest

On cross-appeal, Hoeper contends the trial
court erred by denying his request for pre-
judgment interest.  We disagree.

Hoeper moved for entry of judgment and
requested prejudgment interest under Colo-
rado law.  Air Wisconsin opposed the motion,
arguing that Virginia law applied to prejudg-
ment interest.  Citing AE, Inc. v. Goodyear
Tire & Rubber Co., 168 P.3d 507 (Colo.2007),
which was decided before trial, the court
found that Hoeper had waived prejudgment
interest because he failed to tender jury in-
structions or verdict forms on recovering

prejudgment interest, as required by Virgi-
nia law.  In AE, Inc., 168 P.3d at 511, the
Colorado Supreme Court discerned ‘‘no con-
vincing reason to engage in a different choice
of law analysis to determine the law applica-
ble to a claim for prejudgment interest,’’ and
held that ‘‘the same law that governs the
underlying cause of action in a tort case also
governs the award of prejudgment interest.’’

[30] Section 8.01–382 of the Virginia
Code ‘‘provides for the discretionary award
of prejudgment interest by the trier of fact,
who ‘may provide for’ such interest and fix
the time of its commencement.’’  Dairyland
Ins. Co. v. Douthat, 248 Va. 627, 449 S.E.2d
799, 801 (1994).  Thus, in Virginia the deci-
sion whether to award prejudgment interest
rests with the jury.  See Upper Occoquan
Sewage Authority v. Blake Construction Co.,
275 Va. 41, 655 S.E.2d 10, 23 (2008).

[31] Here, we agree with the trial court
that because Hoeper failed to request jury
instructions or verdict forms on prejudgment
interest, he waived this issue.  See Banks v.
Mario Industries of Virginia, Inc., 274 Va.
438, 650 S.E.2d 687, 694 (2007) (applying
waiver to a party’s failure to request jury
instructions and explaining ‘‘trial court was
not required to instruct the jury, sua sponte,
on the elements of damages Mario was enti-
tled to recover in the absence of a request
from Banks to do so’’) 11.

We reject Hoeper’s argument, for which he
cites no authority, that because his jury in-
structions—while silent on prejudgment in-
terest—were consistent with Colorado law,
Air Wisconsin was required to object on
choice of law grounds.  The pretrial ruling
that Virginia law would apply to defamation
dictated that Virginia law also governed pre-
judgment interest under AE, Inc. Thus, Air
Wisconsin was not required to object on this
basis.  Cf. Tait v. Hartford Underwriters
Ins. Co., 49 P.3d 337, 341 (Colo.App.2001)
(‘‘An appellate court will not disturb the trial
court’s ruling if the complaining party failed
either to tender a desired jury instruction or

11. We express no opinion whether to apply Colo-
rado or Virginia law on waiver because we dis-
cern no difference between them.  See Farmland

Mut. Ins. Cos. v. Chief Industries, Inc., 170 P.3d
832, 839 (Colo.App.2007) (failure to request jury
instruction deemed waiver).

Return



Return



Return



616 Colo. 109 PACIFIC REPORTER, 3d SERIES

application of the rule against perpetuities.
Allowing reformation here would be consis-
tent with the legislative intent and would
have no impact other than to interests creat-
ed pre–1991 which have been adjudged to
violate the rule against perpetuities.

For all of the above reasons, I respectfully
dissent and would reverse the court of ap-
peals’ opinion and allow reformation of the
agreement.

I am authorized to state Justice RICE and
Justice COATS join in the dissent.

,
  

In re:  Plaintiff–Appellant:  The PEOPLE
of the State of Colorado,

v.

Defendant–Appellee:  Robert
Eliot HARLAN.

No. 03SA173.

Supreme Court of Colorado.

March 28, 2005.

As Modified on Denial of Rehearing
April 18, 2005.*

Background:  Defendant was convicted in
the District Court, Adams County, Philip
F. Roan, J., of first degree murder, at-
tempted first degree murder, second de-
gree kidnapping, and assault, and sen-
tenced to death. The Supreme Court, 8
P.3d 448, affirmed the convictions and sen-
tence, and remanded to the trial court for
further proceedings. After an intervening
Supreme Court decision reinstating defen-
dant’s trial counsel, 54 P.3d 871, the trial
court, Adams County, John J. Vigil, J.,
granted defendant’s motion to vacate the
death sentence due to the jurors’ use of a
Bible during deliberations, and imposed a
sentence of life in prison without possibili-
ty of parole. The prosecution appealed.

Holdings:  The Supreme Court, Hobbs, J.,
held that:

(1) trial court’s finding that the jurors
were exposed to extraneous informa-
tion was supported by sufficient admis-
sible evidence;

(2) extraneous information was improperly
before the jury;

(3) introduction of such information posed
reasonable possibility of prejudice to
defendant; and

(4) death sentence had to be set aside.
Vacation of death sentence affirmed and rule
discharged.
Rice, J., filed dissenting opinion, in which
Kourlis, J., joined.

1. Courts O206(2)
Regardless of whether or not statutes

authorizing the prosecution’s appeal of the
trial court’s order vacating defendant’s death
sentence applied to defendant’s case, given
that defendant’s crimes, first degree murder,
attempted first degree murder, second de-
gree kidnapping, and assault, occurred prior
to General Assembly’s adoption of appeal
provisions, the Supreme Court would exer-
cise its original jurisdiction to consider’s
prosecution’s appeal, which raised issues of
significant public importance that had not yet
been considered, as vacation of death sen-
tence was due to jurors’ use of Bible pas-
sages during deliberations to demonstrate
propriety of death as sentence for murder.
West’s C.R.S.A. §§ 13–4–102(1)(h), 18–1–
410(3); Rules App.Proc., Rule 21.

2. Criminal Law O957(1)
Evidence rule, which strongly disfavors

any juror testimony impeaching a verdict,
even on grounds such as mistake, misunder-
standing of the law or facts, failure to follow
instructions, lack of unanimity, or application
of the wrong legal standard, is designed to
promote finality of verdicts, shield verdicts
from impeachment, and protect jurors from
harassment and coercion.  Rules of Evid.,
Rule 606(b).

3. Criminal Law O855(1)
In determining whether the introduction

of extraneous prejudicial information to the

* Justice KOURLIS and Justice RICE would grant the Petition.
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v. South Denver Windustrial Co., 42 P.3d 19,
20 (Colo.2002)(‘‘We exercise jurisdiction un-
der C.A.R. 21 when a case ‘raise[s] issues of
significant public importance that we have
not yet considered.’ ’’)(internal citations omit-
ted).  We now turn to the rule of evidence
that controls our analysis in this case.

B. CRE 606(b)

[2] Colorado Rule of Evidence 606(b)
strongly disfavors any juror testimony im-
peaching a verdict, even on grounds such as
mistake, misunderstanding of the law or
facts, failure to follow instructions, lack of
unanimity, or application of the wrong legal
standard.  See Hall v. Levine, 104 P.3d 222,
225 (Colo.2005).  This rule is designed to
promote finality of verdicts, shield verdicts
from impeachment, and protect jurors from
harassment and coercion.  See Stewart v.
Rice, 47 P.3d 316, 322 (Colo.2002).

Nonetheless, CRE 606(b) allows juror tes-
timony on the question of whether extrane-
ous prejudicial information was improperly
brought to the jurors’ attention:

Upon an inquiry into the validity of a
verdict or indictment, a juror may not
testify as to any matter or statement oc-
curring during the course of the jury’s
deliberations or to the effect of anything
upon his or any other juror’s mind or
emotions as influencing him to assent to
or dissent from the verdict or indictment
or concerning his mental processes in con-
nection therewith, except that a juror may
testify on the question whether extraneous
prejudicial information was improperly
brought to the jurors’ attention or whether
any outside influence was improperly
brought to bear upon any juror.  Nor may
his affidavit or evidence of any statement
by him concerning a matter about which
he would be precluded from testifying be
received for these purposes.

CRE 606(b)(emphasis added).

[3, 4] Two applicable cases involving this
exception are Wiser v. People, 732 P.2d 1139
(Colo.1987), and People v. Wadle, 97 P.3d 932
(Colo.2004).  These cases establish a two-
part inquiry:  first, a court makes a determi-
nation that extraneous information was im-
properly before the jury;  and second, based

on an objective ‘‘typical juror’’ standard,
makes a determination whether use of that
extraneous information posed the reasonable
possibility of prejudice to the defendant.
Answering this inquiry presents a mixed
question of law and fact.  Wadle, 97 P.3d at
936–37.  In these instances, we defer to the
trial court’s findings of historical fact if they
are supported by competent evidence in the
record, and we review the trial court’s con-
clusions of law de novo.  People v. Matheny,
46 P.3d 453, 461 (Colo.2002).

[5] As to the first part of the inquiry,
Wiser and Wadle instruct that any informa-
tion that is not properly received into evi-
dence or included in the court’s instructions
is extraneous to the case and improper for
juror consideration.  In Wiser, we held it
improper for a juror to consult a dictionary
for a definition of ‘‘burglary,’’ the crime with
which the defendant was charged.  732 P.2d
at 1141.  We found use of the dictionary
improper despite the fact that the trial court
in that case had not specifically admonished
the jurors against the use of a dictionary.
Rather, we cited with approval cases holding
that jurors are required to consider only the
evidence admitted at trial and the law as
given in the trial court’s instructions, and
that they must accept the court’s legal defini-
tions and obtain any needed clarifications
from the trial judge, not from outside
sources.  Id. at 1141.  On this basis, we held
that the dictionary was extraneous informa-
tion and that its introduction and use to
derive a definition not given by the trial
judge was ‘‘improper’’ and amounted to ‘‘mis-
conduct.’’  Id. at 1141, 1143.

In Wadle, a juror searched the internet for
a description of the anti-depressant drug
Paxil and its medical uses and then shared
the information with other jurors.  This oc-
curred after the jury had sent a note to the
trial judge asking for a copy of the Physi-
cian’s Desk Reference with which to look up
the same information.  The trial court re-
fused the jurors’ request, stating that refer-
ence materials of any kind are prohibited to
jurors during their deliberations and refer-
ring them back to the instructions it had
previously given.  Wadle, 97 P.3d at 934.
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v. South Denver Windustrial Co., 42 P.3d 19,
20 (Colo.2002)(‘‘We exercise jurisdiction un-
der C.A.R. 21 when a case ‘raise[s] issues of
significant public importance that we have
not yet considered.’ ’’)(internal citations omit-
ted).  We now turn to the rule of evidence
that controls our analysis in this case.

B. CRE 606(b)

[2] Colorado Rule of Evidence 606(b)
strongly disfavors any juror testimony im-
peaching a verdict, even on grounds such as
mistake, misunderstanding of the law or
facts, failure to follow instructions, lack of
unanimity, or application of the wrong legal
standard.  See Hall v. Levine, 104 P.3d 222,
225 (Colo.2005).  This rule is designed to
promote finality of verdicts, shield verdicts
from impeachment, and protect jurors from
harassment and coercion.  See Stewart v.
Rice, 47 P.3d 316, 322 (Colo.2002).

Nonetheless, CRE 606(b) allows juror tes-
timony on the question of whether extrane-
ous prejudicial information was improperly
brought to the jurors’ attention:

Upon an inquiry into the validity of a
verdict or indictment, a juror may not
testify as to any matter or statement oc-
curring during the course of the jury’s
deliberations or to the effect of anything
upon his or any other juror’s mind or
emotions as influencing him to assent to
or dissent from the verdict or indictment
or concerning his mental processes in con-
nection therewith, except that a juror may
testify on the question whether extraneous
prejudicial information was improperly
brought to the jurors’ attention or whether
any outside influence was improperly
brought to bear upon any juror.  Nor may
his affidavit or evidence of any statement
by him concerning a matter about which
he would be precluded from testifying be
received for these purposes.

CRE 606(b)(emphasis added).

[3, 4] Two applicable cases involving this
exception are Wiser v. People, 732 P.2d 1139
(Colo.1987), and People v. Wadle, 97 P.3d 932
(Colo.2004).  These cases establish a two-
part inquiry:  first, a court makes a determi-
nation that extraneous information was im-
properly before the jury;  and second, based

on an objective ‘‘typical juror’’ standard,
makes a determination whether use of that
extraneous information posed the reasonable
possibility of prejudice to the defendant.
Answering this inquiry presents a mixed
question of law and fact.  Wadle, 97 P.3d at
936–37.  In these instances, we defer to the
trial court’s findings of historical fact if they
are supported by competent evidence in the
record, and we review the trial court’s con-
clusions of law de novo.  People v. Matheny,
46 P.3d 453, 461 (Colo.2002).

[5] As to the first part of the inquiry,
Wiser and Wadle instruct that any informa-
tion that is not properly received into evi-
dence or included in the court’s instructions
is extraneous to the case and improper for
juror consideration.  In Wiser, we held it
improper for a juror to consult a dictionary
for a definition of ‘‘burglary,’’ the crime with
which the defendant was charged.  732 P.2d
at 1141.  We found use of the dictionary
improper despite the fact that the trial court
in that case had not specifically admonished
the jurors against the use of a dictionary.
Rather, we cited with approval cases holding
that jurors are required to consider only the
evidence admitted at trial and the law as
given in the trial court’s instructions, and
that they must accept the court’s legal defini-
tions and obtain any needed clarifications
from the trial judge, not from outside
sources.  Id. at 1141.  On this basis, we held
that the dictionary was extraneous informa-
tion and that its introduction and use to
derive a definition not given by the trial
judge was ‘‘improper’’ and amounted to ‘‘mis-
conduct.’’  Id. at 1141, 1143.

In Wadle, a juror searched the internet for
a description of the anti-depressant drug
Paxil and its medical uses and then shared
the information with other jurors.  This oc-
curred after the jury had sent a note to the
trial judge asking for a copy of the Physi-
cian’s Desk Reference with which to look up
the same information.  The trial court re-
fused the jurors’ request, stating that refer-
ence materials of any kind are prohibited to
jurors during their deliberations and refer-
ring them back to the instructions it had
previously given.  Wadle, 97 P.3d at 934.
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Thomas SMITH, Petitioner,

v.

FARMERS INSURANCE EXCHANGE
and Mid–Century Insurance

Company, Respondents.

No. 99SC133.

Supreme Court of Colorado,
En Banc.

Sept. 11, 2000.

Insured brought breach of contract and
bad faith action against no-fault insurer that
had refused to pay for second surgery neces-
sitated by automobile accident. Following
jury trial before the District Court, El Paso
County, Steven T. Pelican, J., judgment was
entered for insurer on No-Fault Act claim
and for insured on breach of contract and
bad faith breach of contract claims. Insurer
appealed measure of damages employed in
calculating breach of contract award. The
Court of Appeals, 983 P.2d 71, affirmed in
part, reversed in part, and remanded with
directions, holding that insured’s breach of
contract recovery was limited to amounts
actually paid by Medicare and his out-of-
pocket expenses. Insured petitioned for cer-
tiorari. The Supreme Court, Rice, J., held
that: (1) limiting charge statute did not apply
to limit amount providers could collect when
Medicare made conditional payment as sec-
ondary payer, and (2) accordingly, measure
of damages for breach of contract was not
limited to out-of-pocket expenses and amount
of Medicare conditional payment, but also
included unpaid bills for amounts over Medi-
care payments to providers.

Judgment of Court of Appeals reversed.

1. Damages O117

Generally, in a breach of contract action,
a plaintiff may recover the amount of dam-
ages necessary to place him in the same
position he would have occupied had the
breach not occurred.

2. Insurance O3374

Measure of damages on breach of con-
tract claim against no-fault insurer for failure
to pay medical bills was not dependent on
whether insured actually paid bills submitted
by medical providers.

3. Statutes O184

A court’s primary task in interpreting a
statute is to give effect to the legislative
purpose underlying its enactment.

4. Statutes O188

To determine the legislative purpose,
court first looks to the language of the stat-
ute itself, giving words and phrases their
commonly accepted and understood meaning.

5. Social Security and Public Welfare
O241.10

Limiting charge statute, under which
medical providers may not seek additional
payment above Medicare reimbursement
from beneficiaries, does not apply to situation
in which Medicare has made conditional pay-
ment to providers as secondary payer and
no-fault insurer is identified as primary in-
surer for medical costs.  Social Security Act,
§ 1866(a), as amended, 42 U.S.C.A.
§ 1395cc(a).

6. Statutes O219(2, 4)

If statute is silent or ambiguous with
respect to specific issue, court gives great
deference to agency’s interpretation of stat-
ute, looking only to whether agency’s regula-
tion is based on permissible construction of
statute.

7. Social Security and Public Welfare
O241.10

Medical provider is not limited to
amount of conditional payment made by
Medicare as secondary payer when no-fault
insurer is identified and obligated to make
payment for services; provider can collect or
seek to collect up to amount ‘‘paid or pay-
able’’ to insured by the primary insurer from
insured or insurer.  Social Security Act,
§ 1862(b)(2)(B)(I), as amended, 42 U.S.C.A.
§ 1395y(b)(2)(B)(I);  42 C.F.R. § 411.35.
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notices for the remainder of the bills unpaid
by Medicare.2

Smith filed suit, alleging that his medical
expenses were covered under the no-fault
statutory provisions of section 10–4–706, 3
C.R.S. (1993), or, alternatively, under the
language of the insurance policy.  Smith also
alleged that Farmers acted in bad faith in
denying payment.  After trial, the jury found
in favor of Farmers on the No–Fault Act
claim, but found that Farmers had breached
the insurance contract and the breach was in
bad faith.  The jury returned a verdict for
Smith for $33,300.89 on the breach of con-
tract claim and for $1,700 on the bad faith
claim.  The amount of actual damages eq-
ualed the entire cost of Smith’s surgery and
related costs, including the Medicare pay-
ment, the unpaid bills from medical provid-
ers,3 and any deductibles and copayments.

Farmers filed a motion for a new trial.
The trial court did not rule on the motion
within sixty days and it was deemed denied
pursuant to C.R.C.P. 59(j).

Farmers appealed to the Colorado Court
of Appeals, which reduced the damages
award to $14,772, the amount of the condi-
tional payment by Medicare, plus the amount
of any co-payments and deductibles.  The
court of appeals ruled that the health care
providers were precluded by federal law
from pursuing Smith for the balance of their
bills above the Medicare payment, but that
they could recover the difference from the
insurers.  Consequently, the court of appeals
stated that Smith was only entitled to the
amount necessary to repay Medicare plus

compensation for his co-payments and de-
ductibles.

This court granted certiorari on the issue
whether the court of appeals erred in reduc-
ing the trial court’s damage award to the
amount of the conditional payment by Medi-
care plus the amount of any co-payments and
deductibles, based on the court’s ruling that
applicable federal statutes prevented the
medical providers from seeking to recover
their full charges from Smith.4  We hold that
the court of appeals erred in limiting dam-
ages to the amount of the Medicare payment
plus any deductibles and co-payments.  Ad-
ditionally, we hold that the charge limitation
in 42 U.S.C. § 1395cc(a)(1)(A) does not apply
to limit the amount a medical provider can
collect from an insured who has collected
from his no-fault insurance company in a
situation in which Medicare has made a con-
ditional payment under 42 U.S.C.
§ 1395y(b)(2)(B)(I), and the no-fault insur-
ance company later is found responsible as
the primary insurer.

II. Measure of Damages

[1, 2] Generally, in a breach of contract
action, a plaintiff may recover the amount of
damages necessary to place him in the same
position he would have occupied had the
breach not occurred.5  See Pomeranz v. Mc-
Donald’s Corp., 843 P.2d 1378, 1381, (Colo.
1993).  In this case, the measure of damages
depends, then, on the amount that Smith
owes to Medicare and to his medical provid-
ers;  costs that should have been paid by
Farmers.6  At issue is whether the medical

2. The MSP provisions require Medicare to pay
for costs and services that are reasonable and
necessary, or the customary charges for such
services.  See 42 U.S.C. § 1395f(b) (1993);  42
C.F.R. § 411.33. Smith was receiving bills for
amounts beyond what Medicare covered.

3. Smith offered into evidence copies of bills and
collection notices received from his medical pro-
viders to establish the amount of unpaid bills.

4. The issue upon which we granted certiorari
read as follows:  ‘‘Whether the court of appeals
erred in reducing the trial court’s damage award
to $14,772, the amount of the conditional pay-
ment by Medicare, plus the amount of any co-
payments and deductibles.’’

5. We note that our analysis is limited to the
actual damages awarded in this case.  The puni-
tive damages awarded in the amount of $1,700
based on the bad faith claim are not at issue
here.

6. The fact that Smith did not actually pay the
bills submitted by the medical providers is irrele-
vant;  the measure of damages was correctly cal-
culated as the total of the medical bills received
by Smith, plus the Medicare payment, minus any
applicable deductibles and co-payments.  Cf.
Gowan v. United States Dep’t of the Air Force, 148
F.3d 1196, 1198 (10th Cir.1998) (finding no
abuse of discretion where lower court reopened
case to determine measure of damages as
amount of medical bills minus applicable deduct-
ibles and co-payments);  Hart v. Allstate Ins. Co.,
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The majority, however, distinguishes Sears
I based on the fact that the Act defines the
term ‘‘guide’’ and contains a prohibition
against revoked outfitters acting as guides.
However, I do not find these distinctions
compelling because the definition does not
grant rulemaking authority and, as I read
Sears I, the Director’s authority to regulate
guides derives from its power to regulate
those who provide ‘‘personal services’’ for the
purpose of hunting or fishing.  See Sears I,
928 P.2d at 751.  Thus, although the Sears I
division refers to the statutory prohibition as
further support, I do not read that reference
as a prerequisite to the Director’s authority
to regulate guides.

Moreover, in my view, Cartwright v. State
Board of Accountancy, 796 P.2d 51 (Colo.
App.1990), relied upon by the majority, does
not mandate a different result.  In Cart-
wright, the enabling statute gave the accoun-
tancy board authority to make rules neces-
sary for the administration of the article.
The article regulated financial audits but did
not govern financial ‘‘reviews,’’ and the arti-
cle provided that non-accountants were not
prohibited from performing services requir-
ing accounting skills if the services did not
include investigation, examination, or audit-
ing.  A division of this court concluded that
the accountancy board exceeded its authority
in promulgating rules that prohibited non-
accountants from performing reviews.  Un-
like the enabling statute in Cartwright, the
enabling statute here expressly provides that
it was intended to regulate persons who pro-
vide personal services for the purpose of
hunting and also expressly gives the Director
the authority to promulgate rules to govern
the registration of outfitters to carry out that
stated purpose.  See §§ 12–55.5–101, –
104(1)(a).

Accordingly, I conclude that the Director
did not exceed her statutory authority in
promulgating Rule D.17 to the extent it regu-
lates the activities of revoked outfitters act-
ing as booking agents for registered outfit-
ters.  Based on this conclusion, I would not
reach the issue addressed in part III of the
majority opinion of whether the Director
may regulate booking agents under her ex-

press statutory authority to regulate outfit-
ters.

,

  

TRICON KENT CO., Plaintiff–Appellee,

v.

LAFARGE NORTH AMERICA, INC.;  La-
farge West, Inc.;  and Safeco Insurance
Co. of America, Defendants–Appellees.

No. 06CA0595.

Colorado Court of Appeals,
Div. II.

May 1, 2008.

Background:  Subcontractor brought ac-
tion against general contractor on highway
construction project, alleging breach of ex-
press and implied covenants of subcon-
tract. The District Court, Jefferson Coun-
ty, Jack W. Berryhill, J., denied general
contractor’s motion for a directed verdict
and entered judgment on jury verdict for
subcontractor. General contractor appeal-
ed.

Holdings:  The Court of Appeals, Rothen-
berg, J., held that:

(1) as a matter of first impression, ‘‘no
damages for delay’’ clauses are valid
and enforceable in Colorado, but they
are to be strictly construed against the
owner or contractor;

(2) evidence was sufficient to support find-
ing that general contractor’s constitut-
ed ‘‘active interference’’ with subcon-
tractor’s performance;

(3) subcontractor was not required to
show bad faith; and

(4) any error in giving jury instruction
regarding reduction of subcontractor’s
damages was harmless error.

Affirmed.
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The majority, however, distinguishes Sears
I based on the fact that the Act defines the
term ‘‘guide’’ and contains a prohibition
against revoked outfitters acting as guides.
However, I do not find these distinctions
compelling because the definition does not
grant rulemaking authority and, as I read
Sears I, the Director’s authority to regulate
guides derives from its power to regulate
those who provide ‘‘personal services’’ for the
purpose of hunting or fishing.  See Sears I,
928 P.2d at 751.  Thus, although the Sears I
division refers to the statutory prohibition as
further support, I do not read that reference
as a prerequisite to the Director’s authority
to regulate guides.

Moreover, in my view, Cartwright v. State
Board of Accountancy, 796 P.2d 51 (Colo.
App.1990), relied upon by the majority, does
not mandate a different result.  In Cart-
wright, the enabling statute gave the accoun-
tancy board authority to make rules neces-
sary for the administration of the article.
The article regulated financial audits but did
not govern financial ‘‘reviews,’’ and the arti-
cle provided that non-accountants were not
prohibited from performing services requir-
ing accounting skills if the services did not
include investigation, examination, or audit-
ing.  A division of this court concluded that
the accountancy board exceeded its authority
in promulgating rules that prohibited non-
accountants from performing reviews.  Un-
like the enabling statute in Cartwright, the
enabling statute here expressly provides that
it was intended to regulate persons who pro-
vide personal services for the purpose of
hunting and also expressly gives the Director
the authority to promulgate rules to govern
the registration of outfitters to carry out that
stated purpose.  See §§ 12–55.5–101, –
104(1)(a).

Accordingly, I conclude that the Director
did not exceed her statutory authority in
promulgating Rule D.17 to the extent it regu-
lates the activities of revoked outfitters act-
ing as booking agents for registered outfit-
ters.  Based on this conclusion, I would not
reach the issue addressed in part III of the
majority opinion of whether the Director
may regulate booking agents under her ex-

press statutory authority to regulate outfit-
ters.
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(4) any error in giving jury instruction
regarding reduction of subcontractor’s
damages was harmless error.

Affirmed.
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F.Supp. at 397;  Risky Business, at 27.  The
trial court should give the jury an instruction
to that effect where active interference is
raised as a defense to a ‘‘no damages for
delay’’ clause and sufficient evidence is intro-
duced to warrant such an instruction.

In summary, we conclude the trial court
did not err in denying Lafarge’s motion for a
directed verdict because there was sufficient
evidence from which the jury could find that
Lafarge actively interfered with Tricon’s per-
formance of the contract.

Given our conclusion, we need not address
the viability in Colorado of any other excep-
tions to or limitations on ‘‘no damages for
delay’’ clauses, nor do we address Tricon’s
argument that its claim was based on
changes to the subcontract.

III. Instruction on Liquidated Damages

[5] Lafarge also contends the trial court
abused its discretion in giving the jury an
instruction on liquidated damages.  Lafarge
objected to the instruction at trial, contend-
ing that it was unsupported by case law and
that it also was confusing and misleading.
The trial court concluded that there was
evidence presented about the liquidated dam-
ages assessed by CDOT and its per diem
calculation, and that the jury had to consider
it.  We agree with the court.

[6] A trial court has substantial discre-
tion in formulating jury instructions so long
as they include correct statements of the law
and fairly and adequately cover the issues
presented, Taylor v. Regents of Univ. of
Colo., 179 P.3d 246, 248 (Colo.App.2007), and
we will not reverse a trial court’s decision to
give a particular jury instruction absent an
abuse of that discretion.  Fishman v. Kotts,
179 P.3d 232, 234 (Colo.App.2007).

Here, the trial court gave the following
instruction to the jury regarding liquidated
damages:

If you find in favor of Tricon on its breach
of contract claims against Lafarge, you
must also consider whether Tricon’s dam-
ages should be reduced for liquidated dam-
ages assessed by the Colorado Department
of Transportation (CDOT) against Lafarge
under the prime contract between Lafarge

and CDOT. To reduce Tricon’s damages
for such liquidated damages you must also
find that:

1. Lafarge’s performance time of the
prime contract was extended as the
result of improper performance by Tri-
con;  and that

2. CDOT assessed liquidated damages
against Lafarge for the time period
that the project was extended;  and
that

3. The extended performance time of the
project resulted from Tricon’s improp-
er performance and was not caused, in
whole or in part, by the actions or fault
of Lafarge or others for whom Lafarge
was responsible.

If any of these propositions has not been
proved, then Lafarge is not entitled to
lessen Tricon’s damages.

See City of Westminster v. Centric–Jones
Constructors, 100 P.3d 472, 481 (Colo.App.
2003) (holding that a ‘‘liquidated damages’’
clause addressing delay in a construction
contract will not be enforced ‘‘where [the]
delay is due in whole or in part to the fault of
the party claiming the clause’s benefit’’ (quot-
ing Medema Homes, Inc. v. Lynn, 647 P.2d
664, 667 (Colo.1982))).

The jury found that Lafarge had breached
the parties’ contract, that Tricon had been
damaged, and that its damages were caused
by Lafarge’s breach.  There was no finding
by the jury of any improper performance by
Tricon.  Thus, any error in giving this in-
struction was harmless.  See Martin v. Min-
nard, 862 P.2d 1014, 1017–18 (Colo.App.1993)
(any error in failing to instruct on negligence
per se was harmless where jury found plain-
tiff had not suffered any injury or damages).

The judgment is affirmed.

Judge FURMAN and Judge J. JONES
concur.

,
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to that point.  Similarly, as the plaintiff ar-
gued in Young, the defendant driver must
have been generally aware that drivers could
swerve in his lane of traffic.  See also Davis
v. Cline, 177 Colo. 204, 208–209, 493 P.2d 362,
364 (1972) (A school bus unexpectedly mov-
ing into an adjacent travel lane could justify
a finding of emergency when another driver
swerves to avoid a collision);  Cudney v.
Moore, 163 Colo. 30, 32, 428 P.2d 81, 82
(1967) (sudden emergency instruction proper
when mechanical failure precedes collision).
Indeed, if a general awareness that a circum-
stance could arise forecloses the possibility of
a sudden emergency when the circumstance
does indeed arise, the sudden emergency in-
struction would never be given.  After today,
it is difficult to see what is left of the doc-
trine, at least with regard to icy driving
conditions—a constant in Colorado of which
drivers are generally aware.

Compounding the majority’s general
awareness error is the fact that it orders a
new trial in this case on the ground that a
sudden emergency instruction was given,
even though it finds that the district court
properly refused to instruct the jury on res
ipsa loquitur and properly denied Kendrick’s
motion for a new trial based on juror miscon-
duct.  As the majority itself points out, how-
ever, a sudden emergency instruction merely
informs the jury that it should consider the
existence of an emergency when evaluating
the defendant’s conduct.  Maj. op. at 1059.
In other words, such an instruction simply
repeats the negligence formulation—namely,
that the jury should consider the defendant’s
conduct in light of the circumstances, includ-
ing whatever circumstances the defendant
claims to have suddenly confronted.  As
such, the jury in this case would have proper-
ly considered Pippin’s testimony that she
confronted unexpected icy conditions at the
intersection even had the sudden emergency
instruction not been given.  In fact, the jury
in this case was told in two separate instruc-
tions that the question was whether the de-
fendant acted reasonably under the circum-
stances.1  As we held in Young, a sudden
emergency instruction ‘‘merely serves as an
explanatory instruction, offered for the pur-

poses of clarification for the jury’s benefit,’’
that it is to apply the reasonable person
standard to the circumstances of the case.
814 P.2d at 368.  It is difficult to see how
such an ‘‘explanatory instruction’’—even if
erroneously given—could have such an im-
pact on the jury such that a new trial should
be ordered as a matter of course, as the
majority suggests.

It may be that the majority believes that
the instruction is more than an explanatory
instruction.  See Young, 814 P.2d at 372
(Lohr, J., dissenting) (arguing for the aboli-
tion of the doctrine).  If that is indeed the
case, the majority should simply abolish the
doctrine altogether, rather than leave the
doctrine in place but on uncertain footing.
Id. at 372 n. 3. Because I would affirm the
decision of the court of appeals in all re-
spects, including its determination that the
district court did not abuse its discretion in
finding sufficient evidence to warrant a sud-
den emergency instruction, and would there-
fore not order a new trial in this case, I
respectfully dissent from the majority’s opin-
ion.

,
  

QWEST SERVICES CORPORATION and
Qwest Corporation, Petitioners

v.

Andrew BLOOD, Carrie Blood, and Pub-
lic Service Company of Colorado, d/b/a

Xcel Energy, Respondents.

No. 09SC534.

Supreme Court of Colorado,
En Banc.

May 23, 2011.

As Modified on Denial of Rehearing
June 20, 2011.*

Background:  Lineman who was injured
when utility pole collapsed brought person-

1. Instruction Number 19 instructed the jury that:
‘‘Negligence means a failure to do an act which a
reasonably careful person would do, or the doing
of an act which a reasonably careful person
would not do, under the same or similar circum-
stances, to protect oneself or others from bodily
injury.’’  (Emphasis added.)

Instruction Number 20 instructed the jury that:
‘‘Reasonable care is that degree of care which a
reasonably careful person would use under the
same or similar circumstances.’’  (Emphasis add-
ed.)
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more, immediately after Blood’s closing argu-
ment, Qwest moved for a mistrial due to
Blood’s references to Qwest’s lack of a post-
accident pole inspection program.  Even
though Qwest failed to request a Philip Mor-
ris limiting instruction, the trial court, on its
own, instructed the jury that ‘‘the only con-
duct that can be considered in relation to the
punitive damages is the conduct prior to the
date of the accident, that is prior to June
29th, 2004, that is the law.’’ 10  For these
reasons, we are convinced that the trial court
was sufficiently alerted to Philip Morris and
the need to protect Qwest from being pun-
ished for harm to non-parties implied by its
post-accident conduct.

[11] Nothing, however, was said about
Qwest’s lack of a pre-accident inspection pro-
gram.  Qwest’s motion in limine only identi-
fied the risk that the jury might punish it for
the potential harm to non-parties implied by
its lack of a post-accident inspection pro-
gram.  The motion did not identify any such
risk arising from evidence or argument re-
garding its lack of a pre-accident inspection
program.  Moreover, Qwest never requested
a limiting instruction regarding its pre-acci-
dent conduct or the potential harm to non-
parties implied by that conduct.  As a result,
the trial court was not alerted to the need to
protect Qwest from the jury’s consideration
of Qwest’s pre-accident conduct.  Thus, even
though we realize that evidence or argument
regarding Qwest’s pre-accident conduct could
imply potential harm to non-parties and raise
potential Philip Morris concerns, we con-
clude that Qwest has waived its as-applied
challenge regarding its pre-accident conduct
and thus limit our review to evidence or
argument regarding Qwest’s post-accident
conduct.11  As such, the issue properly be-
fore us is whether the instruction given by
the trial court regarding Qwest’s post-acci-
dent conduct was adequate to satisfy the due
process limitations announced in Philip Mor-
ris.  We turn now to that issue.

3.

In Philip Morris, the defendant requested
an instruction explaining to the jury the dis-
tinction between the legitimate use of evi-
dence of harm to nonparties to assess repre-
hensibility and the illegitimate use of such
evidence to punish a defendant.  549 U.S. at
350–51, 127 S.Ct. 1057.  The Court held that
the Due Process Clause requires assurances
‘‘that juries are not asking the wrong ques-
tions, i.e., seeking, not simply to determine
reprehensibility, but also to punish for harm
caused strangers.’’  Id. at 355, 127 S.Ct.
1057.  Thus, even though the Court did not
expressly approve the limited-purpose in-
struction requested by Philip Morris, we in-
fer that a similar instruction would be ade-
quate to satisfy the limitations imposed by
the Due Process Clause on exemplary dam-
age awards.

[12] In the instant case, the trial court’s
instruction was adequate to satisfy the due
process requirements announced in Philip
Morris. The trial court prohibited the jury
from considering arguments regarding
Qwest’s lack of a post-accident pole inspec-
tion program for any purpose.  The jury was
even forbidden from considering harm to
non-parties for the legitimate purpose of as-
sessing the reprehensibility of Qwest’s con-
duct.  Id. Thus, to the extent Qwest raised
any due process concerns regarding the
jury’s consideration of its post-accident con-
duct, it received the benefit of an overly-
protective jury instruction.  Ultimately then,
Qwest’s as-applied challenge must boil down
to the claim that the jury refused to follow
the instruction given by the trial court—the
final issue we now address.

4.

[13] Absent evidence to the contrary, we
presume that a jury follows a trial court’s
instructions.  See People v. Dunlap, 975 P.2d
723, 743 (Colo.1999);  Lexton–Ancira Real
Estate Fund, 1972 v. Heller, 826 P.2d 819,
824 (Colo.1992).  In Dunlap, the defendant
was convicted of four counts of capital mur-

10. The trial court also cautioned the jury that
arguments or statements by counsel are not evi-
dence.

11. Indeed, even in its briefs to this Court, Qwest
did not argue that the evidence or argument
regarding its pre-accident conduct raised Philip
Morris concerns.
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UNITED STATES of America,
Plaintiff–Appellant,

v.

Kerry Dean BENALLY, Defendant–
Appellee.

No. 08–4009.

United States Court of Appeals,
Tenth Circuit.

Nov. 12, 2008.
Background:  After defendant was con-
victed of forcibly assaulting Bureau of In-
dian Affairs officer with dangerous weap-
on, the United States District Court for
the District of Utah, 2007 WL 4166135,
Dale A. Kimball, J, granted defendant’s
motion for new trial. United States appeal-
ed.
Holdings:  The Court of Appeals, McCon-
nell, Circuit Judge, held that:
(1) evidence that jurors expressed racial

bias during deliberations fell within
scope of evidence rule prohibiting ad-
mission of evidence of statements
made during jury deliberations;

(2) jurors’ alleged statements did not fall
within scope of exception for extrane-
ous prejudicial information; and

(3) defendant’s Sixth Amendment right to
impartial jury did not bar application
of evidence rule.

Reversed.

1. Criminal Law O957(3)
When juror’s affidavit as to miscon-

duct of himself or other jury members is
made basis of motion for new trial, court
must choose between redressing injury of
private litigant and inflicting public injury
that would result if jurors were permitted
to testify as to what happened in jury
room.

2. Contempt O14, 60(2)
Juror testimony can be used to show

dishonesty during voir dire, for purposes

of contempt proceedings against dishonest
juror.

3. Criminal Law O957(3)

Evidence that jurors expressed racial
bias against Native Americans during de-
liberations fell within scope of evidence
rule prohibiting admission of evidence of
statements made during jury deliberations
for purpose of impeaching verdict, even
though jurors had stated during voir dire
that they had no preconceptions about Na-
tive Americans that would color their eval-
uation of case.  Fed.Rules Evid.Rule
606(b), 28 U.S.C.A.

4. Criminal Law O957(3)

Jurors’ alleged statements about their
personal experiences with Native Ameri-
cans and their preconception that all Na-
tive Americans got drunk and then violent
did not fall within scope of exception to
rule prohibiting admission of statements
made during jury deliberations for purpose
of impeaching verdict for extraneous prej-
udicial information, even though jurors’ al-
leged statements were entirely improper
and inappropriate, where statements did
not concern specific facts about Native
American defendant or incident for which
he was charged.  Fed.Rules Evid.Rule
606(b), 28 U.S.C.A.

5. Criminal Law O957(3)

Court had no common law authority to
create exception to evidence rule prohibit-
ing admission of evidence of statements
made during jury deliberations for purpose
of impeaching verdict to permit introduc-
tion of evidence of jurors’ racial bias to
impeach verdict.  Fed.Rules Evid.Rule
606(b), 28 U.S.C.A.

6. Criminal Law O661

Courts no longer have common law
authority to fashion and refashion rules of
evidence as justice of case seems to de-
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Juror K.C.’s testimony (along with the
affidavit of the investigator reporting the
statements of another juror) reported
statements made by the jury foreman and
other jurors in the jury room as part of
the jury’s discussion of the case.  This
evidence unquestionably falls within the
category of testimony as to a ‘‘statement
occurring during the course of the jury’s
deliberations.’’  Mr. Benally does not ar-
gue otherwise.

He does argue, however, that the testi-
mony concerning racial bias falls outside
the ambit of the Rule because it is not
being offered in connection with an ‘‘inqui-
ry into the validity of a verdict or indict-
ment.’’  Fed.R.Evid. 606(b);  see Mc-
Donald, 238 U.S. at 269, 35 S.Ct. 783 (‘‘the
principle is limited to those instances in
which a private party seeks to use a juror
as a witness to impeach the verdict’’).  The
testimony was offered, he argues, only to
show that a juror failed to answer ques-
tions honestly during voir dire.  The ju-
rors had been asked whether they had any
negative experiences with Native Ameri-
cans and whether the fact that Mr. Benal-
ly is a Native American would affect their
evaluation of the case.  All jurors an-
swered ‘‘no.’’  Yet the challenged testimo-
ny suggests that two jurors allowed pre-
conceptions about Native Americans to
color their evaluation.

We cannot accept this argument.  Al-
though the immediate purpose of introduc-
ing the testimony may have been to show
that the two jurors failed to answer hon-
estly during voir dire, the sole point of this
showing was to support a motion to vacate
the verdict, and for a new trial.  That is a
challenge to the validity of the verdict.

[2] It is true that juror testimony can
be used to show dishonesty during voir

dire, for purposes of contempt proceedings
against the dishonest juror.  See Clark v.
United States, 289 U.S. 1, 12–14, 53 S.Ct.
465, 77 L.Ed. 993 (1933).  Thus, if the
purpose of the post-verdict proceeding
were to charge the jury foreman or the
other juror with contempt of court, Rule
606(b) would not apply.  McDonald, 238
U.S. at 269, 35 S.Ct. 783.  However, it
does not follow that juror testimony that
shows a failure to answer honestly during
voir dire can be used to overturn the ver-
dict.

There is a split in the Circuits on this
point.  The Ninth Circuit has held that
‘‘[s]tatements which tend to show deceit
during voir dire are not barred by [Rule
606(b) ],’’ even when the improper voir dire
is the basis of a motion for a new trial.
Hard v. Burlington No. R.R., 812 F.2d
482, 485 (9th Cir.1987);  United States v.
Henley, 238 F.3d 1111, 1121 (9th Cir.2001)
(‘‘Where, as here, a juror has been asked
direct questions about racial bias during
voir dire, and has sworn that racial bias
would play no part in his deliberations,
evidence of that juror’s alleged racial bias
is indisputably admissible for the purpose
of determining whether the juror’s re-
sponses were truthful.’’).  At least one dis-
trict court, in addition to the court below,
has adopted a similar interpretation of the
Rule. See Tobias v. Smith, 468 F.Supp.
1287, 1290 (W.D.N.Y.1979) (citing eviden-
tiary treatise that suggested ‘‘where com-
ments indicate prejudice or preconceived
notions of guilt, statements may be admis-
sible not under F.R.E. 606(b) but because
they may prove that a juror lied during
the voir dire.’’).

The Third Circuit, by contrast, has held
that such an interpretation would be
‘‘plainly too broad,’’ and that Rule 606(b)

that counsel’s affidavit relating what juror
told him was ‘‘obviously hearsay and entitled

to no consideration’’).
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If the General Assembly wished to insulate
organizations that serve young people from
liability, it could have easily done so.  With
section 13–21–116(2.5)(a), however, the legis-
lature has taken no position on this question.
In the absence of either legislative consider-
ation of this issue or unambiguous language
in the statute supporting the defendant’s in-
terpretation, we decline to judicially decree
that the defendant is immune from suit for
the reasons stated in this opinion.4  Such
policy determinations lie solely within the
domain of the legislature and not this court.

IV. CONCLUSION

For the reasons explained above, the judg-
ment of the court of appeals is affirmed and
this case is remanded to the court of appeals
to return it to the district court for further
proceedings consistent with this opinion.

,
  

David STEWART, Jr., minor, by and
through his next friend and mother,

Chiquita STEWART, Petitioner,

v.

Velma I. RICE, Respondent.

No. 00SC970.

Supreme Court of Colorado,
En Banc.

May 13, 2002.

As Modified on Denial of Rehearing
June 3, 2002.

Mother of minor who had sustained per-
manent head injuries in automobile accident
brought action on minor’s behalf against sec-
ond driver involved in collision. The District
Court, El Paso County, James M. Franklin

and Thomas K. Kane, JJ., entered judgment
on jury verdict for minor, and denied post-
trial motions. Appeals were taken. The Court
of Appeals, 25 P.3d 1233, Roy, J., affirmed in
part and remanded in part. Mother appealed.
The Supreme Court, Hobbs, J., held that
juror affidavits submitted by defense counsel
seeking new trial did not qualify for the
exceptions to the rule of evidence that
banned solicitation and use of juror affidavits
to address the validity of the jury verdict,
and thus were not admissible.

Reversed.

1. Courts O97(1)

When a state rule of evidence is similar
to the federal rule, courts may look to the
federal authority for guidance in construing
the state rule.

2. Federal Civil Procedure O2371

The federal counterpart to the state rule
of evidence that bans solicitation and use of
juror testimony or affidavits to address the
validity of a jury verdict is grounded in the
common-law rule against admission of jury
testimony to impeach a verdict and the ex-
ception for juror testimony relating to extra-
neous influences.  Rules of Evid., Rule
606(b).

3. Criminal Law O957(1)

 Trial O344

The state rule of evidence that bans
solicitation and use of juror testimony or
affidavits to address the validity of a jury
verdict applies to all civil and criminal cases.
Rules of Evid., Rule 606(b).

4. Trial O344

The state rule of evidence that bans
solicitation and use of juror testimony or
affidavits to address the validity of a jury
verdict has three fundamental purposes: to
promote finality of verdicts, shield verdicts
from impeachment, and protect jurors from

4. In deciding this case, we have accepted the fact
that JORP was a program offered by Concerned
Parents, as Concerned Parents stated in its open-
ing brief to us.  Thus, we do not reach the
question of whether Concerned Parents would be

entitled to immunity if it was able to demon-
strate, as a factual matter, that JORP was a
program offered by Pueblo County for which it
provided services.
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tion against impeaching a verdict through
juror testimony.  Generally, after leaving the
courtroom, jurors could not testify to any
matter concerning the intent or meaning of
their verdict or their thought processes in
reaching it.  See Wray v. Carpenter, 16 Colo.
271, 273, 27 P. 248, 248 (1891);  Knight v.
Fisher, 15 Colo. 176, 180, 25 P. 78, 80 (1890).

We applied this rule in a number of cases.
See, e.g., Richards v. Richards, 20 Colo. 303,
303–04, 38 P. 323, 323–24 (1894) (rejecting
affidavits alleging that jurors failed to consid-
er appellant’s counterclaim and stating that
‘‘no affidavit, deposition or other sworn state-
ment of a juror will be received to impeach
the verdict’’);  Johnson v. People, 33 Colo.
224, 242–43, 80 P. 133, 139 (1905) (stating
that ‘‘[i]t is scarcely necessary to say that a
juror will not be permitted to impeach his
own verdict by affidavit’’);  Richards v. Sand-
erson, 39 Colo. 270, 282, 89 P. 769, 773 (1907)
(stating that ‘‘[i]t is well settled that the
affidavit of a juror cannot be received to
impeach a verdict’’);  Kreiser v. People, 199
Colo. 20, 22, 604 P.2d 27, 28 (1979) (holding
that the trial judge erred in re-empanelling
the jury for a poll and subsequent correction
of an error in the verdict form).

Our common-law cases also addressed lim-
ited exceptions to this rule.  These cases
foreshadowed exceptions to CRE 606(b)’s
broad prohibition on jury testimony or affida-
vits.  See, e.g., Butters v. Wann, 147 Colo.
352, 356–58, 363 P.2d 494, 496–97 (1961) (al-
lowing juror affidavit regarding juror’s inde-
pendent, extra-judicial investigation during
trial into decedent’s drinking habits);  Whar-
ton v. People, 104 Colo. 260, 265–66, 90 P.2d
615, 617–18 (1939) (allowing consideration of
juror affidavit alleging improper, prolonged
coercion by other jurors which compelled
juror to assent to death penalty verdict).

B.

CRE 606(b)

We adopted CRE 606(b) in 1980.  Sub-
stantially similar to its federal counterpart,
CRE 606(b) is an exclusionary rule codifying
Lord Mansfield’s rule;  it contains two excep-
tions.

[1, 2] When our rule is similar to the
federal rule, we may look to the federal
authority for guidance in construing our rule.
Air Communication & Satellite, Inc. v. Ech-
oStar Satellite Corp., 38 P.3d 1246, 1251
(Colo.2002).  CRE 606(b)’s federal counter-
part is ‘‘grounded in the common-law rule
against admission of jury testimony to im-
peach a verdict and the exception for juror
testimony relating to extraneous influences.’’
Tanner v. United States, 483 U.S. 107, 121,
107 S.Ct. 2739, 97 L.Ed.2d 90 (1987).  A
commentator emphasizes the breadth of the
federal rule’s prohibition against turning the
jurors into witnesses:

It would have been hard to paint with a
broader brush, and in terms of subject,
Rule 606(b)’s exclusionary principle reach-
es everything which relates to the jury’s
deliberations, unless one of the exceptions
applies.

Christopher B. Mueller, Jurors’ Impeach-
ment of Verdicts and Indictments in Federal
Court Under Rule 606(b), 57 Neb. L. Rev.
920, 935 (1978).

[3] CRE 606(b) applies to all civil and
criminal cases.  Ravin v. Gambrell, 788 P.2d
817, 820 (Colo.1990).  It broadly prohibits
using juror testimony to contest a verdict.  A
juror:

may not testify as to any matter or state-
ment occurring during the course of the
jury’s deliberations or to the effect of any-
thing upon his or any other juror’s mind or
emotions as influencing him to assent to or
dissent from the verdict or indictment or
concerning his mental processes in connec-
tion therewith.

CRE 606(b).  The rule bars affidavits and
statements, as well as testimony:

Nor may his affidavit or evidence of any
statement by him concerning a matter
about which he would be precluded from
testifying be received for these purposes.

Id.  CRE 606(b) embodies the common-law
rule protecting and preserving jury delibera-
tions:

The first half of the first sentence of Rule
606(b) represents the embodiment of the
common law tradition of protecting and
preserving the integrity of jury delibera-
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tions by declaring jurors generally incom-
petent to testify as to any matter directly
pertinent to, and purely internal to, the
emotional or mental processes of the jury’s
deliberations.

Arthur Best et al., Colorado Evidence:  2001
Courtroom Manual 137 (2000).  CRE 606(b)
provides two narrow exceptions.  A juror:

may testify on the question whether extra-
neous prejudicial information was improp-
erly brought to the juror’s attention or
whether any outside influence was improp-
erly brought to bear upon any juror.

Id.

[4] CRE 606(b) has three fundamental
purposes:  to promote finality of verdicts,
shield verdicts from impeachment, and pro-
tect jurors from harassment and coercion.
See Ravin, 788 P.2d at 820;  Santilli v. Pueb-
lo, 184 Colo. 432, 433–34, 521 P.2d 170, 171
(1974).

[5] These purposes also underlie other
Colorado law protecting the jury process.
While a jury may change or modify its ver-
dict up to the point the trial court accepts the
verdict and discharges the jury,5 the court
may not recall the jurors for this purpose
once they leave the judge’s control.  Monta-
nez v. People, 966 P.2d 1035, 1037 (Colo.
1998).  ‘‘This rule helps to ensure that jury
verdicts will not be tainted by any outside
influence TTT and promotes the finality of
verdicts.’’  Id.

[6, 7] During post-trial and appellate pro-
ceedings, courts must view the jury’s verdict
in the light most favorable to it.  See Bohrer
v. DeHart, 961 P.2d 472, 477 (Colo.1998)
(‘‘We defer to jury verdicts when jurors have
been properly instructed and the record con-
tains evidence to support the jury’s find-

ings.’’).  Special verdict forms and the in-
structions that go with them assist a jury
with its deliberations;  signing the verdict
form acknowledges the verdict as the prod-
uct of each juror’s deliberation.  See, e.g., id.
at 477–78.

[8] CRE 606(b) protects the jurors in
performing their public service and their
post-verdict privacy.  It acts to restrain dis-
appointed litigants.  The law presumes that
jurors have followed the court’s instructions
and have discharged their duties faithfully.
Bear Valley Church of Christ v. DeBose, 928
P.2d 1315, 1331 (Colo.1996).

Under CRE 606(b), as with our common
law, we have excluded juror testimony or
affidavits divulging juror deliberations,
thought processes, confusion, mistake, intent,
or other verdict impeaching grounds.  See,
e.g., People v. Garcia, 752 P.2d 570, 584
(Colo.1988) (refusing to accept affidavits re-
garding jurors’ mental processes);  People v.
McCoy, 764 P.2d 1171, 1177 (Colo.1988) (‘‘It
is well established TTT that a juror’s affidavit
that attempts to explain the mental processes
of the jury cannot be used to impeach a jury
verdict.’’);  Neil v. Espinoza, 747 P.2d 1257,
1261, 1261–62 (Colo.1987) (concluding that
juror’s affidavit addressed ‘‘the sort of ‘men-
tal process’ into which the litigants and the
court may not inquire’’);  Crespin v. People,
721 P.2d 688, 691 n. 6 (Colo.1986) (barring
consideration of juror testimony asserting ju-
rors’ failure to consider one of the charges
against defendant).

Other jurisdictions are in accord.6  Under
circumstances analogous to the case before
us, courts have refused to allow jurors to
revisit their damages verdict.  The West Vir-
ginia Supreme Court rejected juror affidavits

5. In Kreiser v. People, 199 Colo. 20, 23 n. 1, 604
P.2d 27, 29 n. 1 (1979) we narrowed the holding
of Schoolfield v. Brunton, 20 Colo. 139, 142, 36
P. 1103, 1104 (1894).  In Kreiser, we held that
the court could not reassemble the jurors and
poll them regarding the intent of their verdict
after the jury had dispersed.

6. Most states have rules mirroring Federal Rule
of Evidence 606(b).  See, e.g., Ala. R. Evid.
606(b);  Alaska R. Evid. 606(b);  Ariz. R. Evid.
606(b);  Ark. R. Evid. 606(b);  Conn.Super.  Ct.
§ 42–33;  Conn.Super.  Ct. § 16–34;  Del. R.

Evid. 606(b);  Idaho R. Evid. 606(b);  Burns
I.R.E. 606(b);  Iowa R. Evid. 606(b);  Me. R.
Evid. 606(b);  Md. R. 5–606(b);  Minn. Evid. R.
606(b);  Miss. R. Evid. 606(b);  Neb.Rev.Stat.
§ 27–606;  N.M. R. Evid. 11–606(b);  N.D. R.
Evid. 606(b);  Ohio R. Evid. 606(b);  12 Okla.
Stat. § 2060(b);  Pa. R. Evid. 606(b);  R.I. Evid.
R. 606(b);  S.C. R. Evid. 606(b);  S.D. Codified
Laws § 19–14–7;  Tenn. Evid. R. 606(b);  Tex.R.
Evid. 606(b);  Utah R. Evid. 606(b);  Vt. R. Evid.
606(b);  W. Va. R. Evid. 606(b);  Wis. Stat.
§ 906.06(2);  Wyo. R. Evid. 606(b).
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tion against impeaching a verdict through
juror testimony.  Generally, after leaving the
courtroom, jurors could not testify to any
matter concerning the intent or meaning of
their verdict or their thought processes in
reaching it.  See Wray v. Carpenter, 16 Colo.
271, 273, 27 P. 248, 248 (1891);  Knight v.
Fisher, 15 Colo. 176, 180, 25 P. 78, 80 (1890).

We applied this rule in a number of cases.
See, e.g., Richards v. Richards, 20 Colo. 303,
303–04, 38 P. 323, 323–24 (1894) (rejecting
affidavits alleging that jurors failed to consid-
er appellant’s counterclaim and stating that
‘‘no affidavit, deposition or other sworn state-
ment of a juror will be received to impeach
the verdict’’);  Johnson v. People, 33 Colo.
224, 242–43, 80 P. 133, 139 (1905) (stating
that ‘‘[i]t is scarcely necessary to say that a
juror will not be permitted to impeach his
own verdict by affidavit’’);  Richards v. Sand-
erson, 39 Colo. 270, 282, 89 P. 769, 773 (1907)
(stating that ‘‘[i]t is well settled that the
affidavit of a juror cannot be received to
impeach a verdict’’);  Kreiser v. People, 199
Colo. 20, 22, 604 P.2d 27, 28 (1979) (holding
that the trial judge erred in re-empanelling
the jury for a poll and subsequent correction
of an error in the verdict form).

Our common-law cases also addressed lim-
ited exceptions to this rule.  These cases
foreshadowed exceptions to CRE 606(b)’s
broad prohibition on jury testimony or affida-
vits.  See, e.g., Butters v. Wann, 147 Colo.
352, 356–58, 363 P.2d 494, 496–97 (1961) (al-
lowing juror affidavit regarding juror’s inde-
pendent, extra-judicial investigation during
trial into decedent’s drinking habits);  Whar-
ton v. People, 104 Colo. 260, 265–66, 90 P.2d
615, 617–18 (1939) (allowing consideration of
juror affidavit alleging improper, prolonged
coercion by other jurors which compelled
juror to assent to death penalty verdict).

B.

CRE 606(b)

We adopted CRE 606(b) in 1980.  Sub-
stantially similar to its federal counterpart,
CRE 606(b) is an exclusionary rule codifying
Lord Mansfield’s rule;  it contains two excep-
tions.

[1, 2] When our rule is similar to the
federal rule, we may look to the federal
authority for guidance in construing our rule.
Air Communication & Satellite, Inc. v. Ech-
oStar Satellite Corp., 38 P.3d 1246, 1251
(Colo.2002).  CRE 606(b)’s federal counter-
part is ‘‘grounded in the common-law rule
against admission of jury testimony to im-
peach a verdict and the exception for juror
testimony relating to extraneous influences.’’
Tanner v. United States, 483 U.S. 107, 121,
107 S.Ct. 2739, 97 L.Ed.2d 90 (1987).  A
commentator emphasizes the breadth of the
federal rule’s prohibition against turning the
jurors into witnesses:

It would have been hard to paint with a
broader brush, and in terms of subject,
Rule 606(b)’s exclusionary principle reach-
es everything which relates to the jury’s
deliberations, unless one of the exceptions
applies.

Christopher B. Mueller, Jurors’ Impeach-
ment of Verdicts and Indictments in Federal
Court Under Rule 606(b), 57 Neb. L. Rev.
920, 935 (1978).

[3] CRE 606(b) applies to all civil and
criminal cases.  Ravin v. Gambrell, 788 P.2d
817, 820 (Colo.1990).  It broadly prohibits
using juror testimony to contest a verdict.  A
juror:

may not testify as to any matter or state-
ment occurring during the course of the
jury’s deliberations or to the effect of any-
thing upon his or any other juror’s mind or
emotions as influencing him to assent to or
dissent from the verdict or indictment or
concerning his mental processes in connec-
tion therewith.

CRE 606(b).  The rule bars affidavits and
statements, as well as testimony:

Nor may his affidavit or evidence of any
statement by him concerning a matter
about which he would be precluded from
testifying be received for these purposes.

Id.  CRE 606(b) embodies the common-law
rule protecting and preserving jury delibera-
tions:

The first half of the first sentence of Rule
606(b) represents the embodiment of the
common law tradition of protecting and
preserving the integrity of jury delibera-
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UNITED STATES of America,
Plaintiff–Appellee,

v.

Rex HENLEY, Rafael Bustamante,
Willie McGowan, and Garey West,

Defendants–Appellants.

Nos. 96–50697, 97–50015, 97–
50020 and 97–50060.

United States Court of Appeals,
Ninth Circuit.

Argued and Submitted June 5, 2000

Filed Feb. 7, 2001

Following defendants’ convictions for
conspiracy to possess and distribute co-
caine and possession with intent to distrib-
ute cocaine, defendants moved for a new
trial. The United States District Court for
the Central District of California, Gary L.
Taylor, J., denied motion and defendants
appealed. The Court of Appeals, Rein-
hardt, Circuit Judge, held that: (1) co-
defendant’s attempted bribery of juror
was, prima facie, jury tampering; (2) ju-
ror’s statements were not prohibited under
rule prohibiting inquiry into mental pro-
cesses of jurors in connection with verdict;
and (3) District Court erred by rejecting
defendants’ claim that juror was racially
biased without making any findings con-
cerning whether juror actually made racist
statement.

Reversed and remanded.

1. Criminal Law O956(12)
In joint trial, co-defendant’s attempt-

ed bribery of juror was, prima facie, jury
tampering, and therefore, there was strong
presumption that juror was affected in his
freedom of action as a juror and Govern-
ment had heavy burden to prove other-
wise.  U.S.C.A. Const.Amend. 6.

2. Criminal Law O957(6)
In evaluation of whether extrajudicial

contact was presumptively prejudicial on
motion for new trial based upon alleged
jury tampering, juror’s statements to in-
vestigators revealing his professed anxiety

about his own and his family’s well being
were not statements regarding his mental
processes, and therefore, were not prohib-
ited under rule prohibiting inquiry into
mental processes of jurors in connection
with verdict.  Fed.Rules Evid.Rule 606(b),
28 U.S.C.A.

3. Criminal Law O957(3)
Where a juror has been asked direct

questions about racial bias during voir
dire, and has sworn that racial bias would
play no part in his deliberations, evidence
of that juror’s alleged racial bias is admis-
sible for the purpose of determining
whether the juror’s responses were truth-
ful.  Fed.Rules Evid.Rule 606(b), 28
U.S.C.A.

4. Criminal Law O961
On motion for new trial based upon

alleged jury tampering, District Court
erred by rejecting African-American de-
fendants’ claim that juror who allegedly
used the word ‘‘nigger’’ was racially bi-
ased, without making any findings con-
cerning whether juror actually made a rac-
ist statement, and if so, its specific content.

Karen L. Landau, Oakland, California,
Carol A. Klauschie, Pasadena California,
Gail Ivens, Glendale, California, and Mary
Ellen Lewis, San Luis Obispo, California,
for the defendants-appellants.

John C. Rayburn, Jr., Assistant United
States Attorney, and Nancy Spiegel, Assis-
tant United States Attorney, Santa Ana,
California, for the plaintiff-appellee.

Appeal from the United States District
Court for the Central District of Califor-
nia;  Gary L. Taylor, District Judge, Pre-
siding.  D.C. No. CR–93–00130–GLT.

Before:  FERGUSON, BOOCHEVER,
and REINHARDT, Circuit Judges.

REINHARDT, Circuit Judge:

Rex Henley, Rafael Bustamante, Willie
McGowan, and Garey West appeal their
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ing racial bias as ‘‘extraneous,’’ a powerful
case can be made that Rule 606(b) is whol-
ly inapplicable to racial bias because, as
the Supreme Court has explained, ‘‘[a] ju-
ror may testify concerning any mental bias
in matters unrelated to the specific issues
that the juror was called upon to decide
TTTT’’  Rushen v. Spain, 464 U.S. 114, 121
n. 5, 104 S.Ct. 453, 78 L.Ed.2d 267 (1983)
(per curiam) (citing Fed.R.Evid. 606(b))
(emphasis added).  Racial prejudice is
plainly a mental bias that is unrelated to
any specific issue that a juror in a criminal
case may legitimately be called upon to
determine.13  It would seem, therefore, to
be consistent with the text of the rule, as
well as with the broad goal of eliminating
racial prejudice from the judicial system,
to hold that evidence of racial bias is gen-
erally not subject to Rule 606(b)’s prohibi-
tions against juror testimony.

Some courts have suggested that Rule
606(b) should generally apply to racist
statements made by jurors during deliber-
ations, unless the resulting prohibition
would deprive defendants of their right to
a fair trial.14  The Seventh Circuit ex-
pressed that view as follows:

The rule of juror incompetency cannot
be applied in such an unfair manner as
to deny due process.  Thus, further re-
view may be necessary in the occasional
case in order to discover the extremely
rare abuse that could exist even after
the court has applied the rule and deter-
mined the evidence incompetent.  In
short, although our scope of review is
narrow at this stage, we must consider
whether prejudice pervaded the jury

room, whether there is a substantial
probability that the alleged racial slur
made a difference in the outcome of the
trial.15

Shillcutt v. Gagnon, 827 F.2d 1155, 1159
(7th Cir.1987).  Or, as another court ex-
plained, ‘‘if a criminal defendant could
show that the jury was racially prejudiced,
such evidence could not be ignored without
trampling the sixth amendment’s guaran-
tee to a fair trial and an impartial jury.’’
Wright, 559 F.Supp. at 1151.  In order to
apply Rule 606(b) in this limited manner, a
court would first have to receive the juror
testimony in question, and then determine
whether the testimony established that
‘‘prejudice pervaded the jury room’’ or that
‘‘the jury was racially prejudiced.’’  In our
circuit, however, it would not be necessary
to demonstrate that ‘‘prejudice pervaded
the jury room’’ in order to establish a
constitutional violation;  we have made
clear that the Sixth Amendment is violated
by ‘‘the bias or prejudice of even a single
juror.’’  Dyer v. Calderon, 151 F.3d 970,
973 (9th Cir.1998) (en banc).  One racist
juror would be enough.

In this case, there would be even strong-
er reason to conclude that Rule 606(b)
should not bar juror testimony regarding
O’Reilly’s alleged racist statements, be-
cause the statements in question were
made before deliberations began and out-
side the jury room.  Rule 606(b)’s primary
purpose—the insulation of jurors’ private
deliberations from post-verdict scrutiny—
would not be implicated by permitting ju-
ror testimony about what O’Reilly alleged-
ly said while carpooling with other jurors.

opportunity to question those jurors who
[could] be found as to what was said and
what occurred.’’  Id. at 1291.

13. See Dobbs v. Zant, 720 F.Supp. 1566, 1573
(N.D.Ga.1989), aff’d, 963 F.2d 1403 (11th Cir.
1991), rev’d on other grounds, 506 U.S. 357,
113 S.Ct. 835, 122 L.Ed.2d 103 (1993).

14. For example, the court in Smith v. Brewer,
444 F.Supp. 482 (S.D.Iowa 1978), after con-
cluding that Rule 606(b) applied to allegations
of juror racism during deliberations, qualified
that determination as follows:  ‘‘Where TTT an

offer of proof showed that there was a sub-
stantial likelihood that a criminal defendant
was prejudiced by the influence of racial bias
in the jury room, to ignore the evidence might
very well offend fundamental fairness.’’  Id.
at 490.

15. The court’s scope of review was ‘‘narrow’’
because the petitioner was challenging his
state custody pursuant to 28 U.S.C. § 2254.
Therefore, the very high standard the court
applied to the petitioner’s due process claim
should not be applied to the direct appeal of a
federal conviction.
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ances);  Mitchell, 126 N.C.App. at 434, 485
S.E.2d at 624 (vacating order adjudicating
juvenile neglected because no summons was
issued so trial court did not have subject
matter jurisdiction nor personal jurisdiction
because respondent objected to insufficiency
of service of process at initial hearing);  In re
J.L.P., ––– N.C.App. ––––, 640 S.E.2d 446
(2007) (finding that juvenile had waived de-
fense of insufficiency of process by making
general appearance and not objecting at
hearing, but making no statement as to sub-
ject matter jurisdiction even though no sum-
mons issued);  In re A.W.M., 176 N.C.App.
766, 627 S.E.2d 351 (2006) (finding that re-
spondent had waived issue of insufficiency of
process by ‘‘fully participating in all proceed-
ings of the trial court without raising the
issue’’ but making no specific statement as to
subject matter jurisdiction even though no
summons was issued), disc. review denied,
361 N.C. 219, 642 S.E.2d 241 (2007).

Nevertheless, given the uncertain history
of the copy of the summons in this case, I
conclude that the court file and record lack
evidence that the summons was issued in a
timely manner.  I would therefore vacate the
order of the trial court for lack of subject
matter jurisdiction in this matter.  The pur-
pose of a summons to confer subject matter
jurisdiction on a trial court, and the requisite
distinction between the ability to waive per-
sonal jurisdiction but not subject matter ju-
risdiction, are questions fundamental to our
judicial system.  Accordingly, I respectfully
dissent from the majority opinion.

,
  

TERRY’S FLOOR FASHIONS,
INC., Plaintiff,

v.

CROWN GENERAL CONTRACTORS,
INC and Jerry Shumate Alvis,

Defendants.

No. COA06–738.

Court of Appeals of North Carolina.

June 19, 2007.

Background:  Flooring subcontractor for
project for interior ‘‘fit-up’’ of office suite

brought action to enforce subcontractor’s
subrogation lien, and also brought claims
against general contractor for breach of
contract and quantum meruit, and against
office suite owner for unfair and deceptive
trade practices and quantum meruit. Own-
er brought counterclaims against subcon-
tractor for negligence and breach of con-
tract, and brought and cross-claims against
general contractor. The Superior Court,
Wake County, Narley L. Cashwell, J., de-
nied owner’s motion to transfer the case to
the superior court. The District Court,
Wake County, Jane P. Gray, J., entered
default judgment against general contrac-
tor, granted judgment on the pleadings to
subcontractor as to owner’s counterclaims,
granted partial summary judgment to
owner as to subcontractor’s quantum me-
ruit claim, and after bench trial, entered
judgment for subcontractor and awarded
subcontractor $17,000 in attorney fees,
payable by owner. Owner appealed.

Holdings:  The Court of Appeals, Stroud,
J., held that:

(1) evidence supported trial court’s finding
of owner’s gross payment deficiency
with respect to paying general contrac-
tor;

(2) entry of default judgment against gen-
eral contractor did not have res judica-
ta or collateral estoppel effect; and

(3) owner’s refusal to settle was unreason-
able, warranting award of attorney
fees to subcontractor.

Affirmed.

Tyson, J., filed an opinion concurring in part
and dissenting in part.

1. Appeal and Error O1079
Defendant property owner was deemed

to have abandoned assignment of error re-
garding superior court’s denial of owner’s
motion to transfer action from district court
to superior court, which motion alleged that
owner’s counterclaims against plaintiff sub-
contractor and cross-claims against defen-
dant general contractor raised amount in

Return



819N. C.TERRY’S FLOOR FASHIONS v. CROWN GENERAL
Cite as 645 S.E.2d 810 (N.C.App. 2007)

[10, 11] Because ‘‘a contractor is not lia-
ble under a clause for liquidated damages
based on a time limit if his failure to com-
plete the contract within the specified time
was wholly due to the act or omission of the
other party in delaying the work,’’ L.A.
Reynolds Co. v. State Highway Com., 271
N.C. 40, 50, 155 S.E.2d 473, 482 (1967), plain-
tiff argued that defendant Alvis waived his
right to receive liquidated damages.  More-
over, ‘‘where a contract contains a provision
for liquidated damages, and delays in its
completion are occasioned by mutual de-
faults, the courts will not attempt to appor-
tion the damages, and the obligation for liqui-
dated damages is annulled in the absence of
a contract provision for apportionment.’’  Id.
at 51, 155 S.E.2d at 482.  No such provision
is present in the contract sub judice.

In its order, the trial court found that
defendant Alvis was entitled to a setoff in the
amount of $7,000.00 for construction deficien-
cies and a credit in the amount $2,827.00 for
appliances that were not installed by defen-
dant Crown.  The trial court did not find
that defendant Alvis was entitled to a setoff
for liquidated damages.  Thus, the total
amount setoff by the trial court against the
contract price was $9,827.00, leaving a net
payment deficiency of $13,375.00.  This defi-
ciency exceeds the amount claimed by plain-
tiff in its lien.

Based on the evidence discussed above,
and our review of the record in total, we
conclude that plaintiff presented competent
evidence from which the trial court could
calculate a setoff in the amount of $9,827.00.
Although defendant Alvis presented evidence
to support a larger setoff, the trial judge was
charged with determining the credibility of
the testimony of Tilley, defendant Alvis, and
Chamberlain, and the weight to be given to
the evidence, including the report completed
by Sinnett.  Accordingly, this assignment of
error is overruled.

III. Consistency of Judgments

Defendant Alvis argues that the trial
court’s award of judgment, pursuant to N.C.
Gen.Stat. § 1A–1, Rule 52(a), in favor of
plaintiff against him is inconsistent with the
trial court’s entry of default judgment in his
favor against defendant Crown.  In support
of this argument, defendant asserts that he
cannot simultaneously (1) be liable to plaintiff

in subrogation based on a gross payment
deficiency owed to defendant Crown under
the Prime Contract, and (2) be entitled to
compensatory damages from defendant
Crown for breach of the Prime Contract.
Defendant Alvis concludes that the Rule
52(a) judgment must be vacated.  We dis-
agree.

Defendant Alvis cites one case, Streeter v.
Cotton, 133 N.C.App. 80, 514 S.E.2d 539
(1999), in support of his conclusion.  In
Streeter this Court considered the effect of a
single trial court order that simultaneously
granted the plaintiff’s motion for judgment
notwithstanding the verdict [JNOV] and the
plaintiff’s motion for a new trial.  133
N.C.App. at 83, 514 S.E.2d at 542.  Because
it is legally inconsistent to determine that a
plaintiff is entitled to judgment as a matter
of law by awarding JNOV and then submit
that same claim to a jury by awarding a new
trial, this Court vacated the trial court order
and remanded the matter ‘‘for rehearing of
plaintiff’s motions for JNOV and new trial.’’
Id. In a similar case, this Court noted, ‘‘the
[trial] court’s apparent intent was to grant
defendant a JNOV and order a new trial if
the JNOV was not upheld on appeal.’’
Southern Furniture Hardware, Inc. v.
Branch Banking and Trust Co., 136
N.C.App. 695, 703, 526 S.E.2d 197, 202
(2000).  In so doing, the Court described the
order as ‘‘internally inconsistent.’’  Id. at
705, 526 S.E.2d at 203.

Here, defendant Alvis challenges the valid-
ity of separate judgments, resolving the
rights of three different parties with respect
to a claim and cross-claim:  A judgment fol-
lowing bench trial entered against Defendant
Alvis pursuant to N.C. Gen.Stat. § 1A–1,
Rule 52 and a default judgment entered
against Defendant Crown pursuant to N.C.
Gen.Stat. § 1A–1, Rule 55.  The facts sub
judice do not create an internal inconsistency
and are not governed by Streeter.

[12] Defendant Alvis argues that the de-
fault judgment he obtained against defendant
Crown shows that defendant Crown’s breach
of the Prime Contract, and the damages he
incurred thereby, extinguished his financial
obligations to defendant Crown;  therefore,
the trial court erred in entering a judgment
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Charles W. WARK, Shauna L. Wark, and
Savanah J. Wark, by and through her
next friends and parents, Charles W.
Wark and Shauna L. Wark, Plaintiffs–
Appellants,

v.

Richard M. McCLELLAN,
Defendant–Appellee.

No. 01CA1496.

Colorado Court of Appeals,
Div. III.

March 13, 2003.

Automobile accident survivors brought
action against the motorist with whom they
collided for negligence, wrongful death, negli-
gent infliction of emotional distress, and loss
of consortium. The Montezuma County Dis-
trict Court, Sharon L. Hansen, J., entered
judgment on jury verdict against the surviv-
ors, and awarded defendant motorist expert
witness fees and costs. The survivors appeal-
ed. The Court of Appeals, Davidson, J., held
that: (1) trial court acted within its discretion
in allowing accident reconstruction expert
and psychiatric expert to testify for the de-
fense; (2) there were no grounds upon which
to declare mistrial; (3) trial court properly
gave comparative negligence jury instruction
based upon theory that the survivors argu-
ably should not have placed themselves and
their children in vehicle operated by driver
who was possibly intoxicated; and (4) trial
court acted within its discretion in awarding
expert witness fees and costs, although one
such award required clarification.

Affirmed and remanded.

1. Trial O133.1

Mistrial is warranted where the preju-
dice created from improper testimony ren-
ders the trial unfair to the other party.

2. Appeal and Error O969

When trial court refuses to declare mis-
trial, appellate court will not disturb that

decision absent gross abuse of discretion and
prejudice to the moving party.

3. Trial O18

Mistrial is warranted only where preju-
dice to the moving party cannot be remedied
by other means.

4. Appeal and Error O970(2)

 Trial O43

Trial court has considerable discretion in
ruling upon the admissibility of evidence, and
appellate court will not find abuse of discre-
tion unless the trial court ruling was mani-
festly arbitrary, unreasonable, or unfair.

5. Evidence O99

Generally, evidence that logically tends
to prove or disprove facts in contention, or
that sheds light upon contested matters, is
relevant.

6. Evidence O99

Evidence so remotely related to contest-
ed issues that it affords only conjectural in-
ference should not be admitted.

7. Evidence O99

Trial court has considerable discretion in
determining whether evidence has logical rel-
evance.

8. Evidence O555.8(1)

Trial court acted within its discretion in
wrongful death action stemming from auto-
mobile accident in determining that although
the accident scene was modified before hav-
ing been viewed by the defense accident re-
construction expert, the expert could never-
theless assist the jury through his testimony;
the expert accounted for changed road condi-
tions in rendering his opinion, and the trial
court excluded photographs that were mis-
leading or confusing.  Rules of Evid., Rule
702.

9. Pretrial Procedure O45

Trial court acted within its discretion, in
wrongful death action stemming from auto-
mobile accident, in allowing defense psychiat-
ric expert to provide additional testimony
about alcohol consumption by one particular
passenger, though expert was retained solely
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[1–3] A mistrial is warranted where the
prejudice created from improper testimony
renders the trial unfair to the other party.
Margenau v. Bowlin, 12 P.3d 1214 (Colo.
App.2000).  A mistrial is a drastic remedy,
and we will not disturb the trial court’s deci-
sion absent a gross abuse of discretion and
prejudice to the moving party.  Moreover, a
mistrial is warranted only where the preju-
dice to the moving party cannot be remedied
by other means.  See People v. Abbott, 690
P.2d 1263 (Colo.1984);  Pyles–Knutzen v.
Board of County Comm’rs, 781 P.2d 164
(Colo.App.1989).

A.

Plaintiffs first contend that the trial court
erred in making certain evidentiary rulings.
We disagree.

[4] A trial court has considerable discre-
tion in ruling upon the admissibility of evi-
dence, and we will find an abuse of discretion
only if its ruling is manifestly arbitrary, un-
reasonable, or unfair.  See Rojhani v.
Meagher, 22 P.3d 554 (Colo.App.2000).

[5–7] Generally, evidence that logically
tends to prove or disprove a fact in issue or
that sheds light upon a matter contested is
relevant.  Evidence so remotely related to
contested issues that it affords only conjec-
tural inference should not be admitted.  Peo-
ple v. Rudnick, 878 P.2d 16 (Colo.App.1993).
A trial court has considerable discretion in
determining whether evidence has logical rel-
evance.  People v. Saiz, 32 P.3d 441 (Colo.
2001).

1.

[8] At trial, plaintiffs objected to the tes-
timony of the defense accident reconstruction
expert because he had inspected the road
after it had been altered.  Plaintiffs also
objected to the introduction of photographs
of the road taken after the alteration.  Plain-
tiffs continue on appeal to object to the ex-
pert’s testimony as irrelevant and unreliable.
We disagree.

We perceive no abuse of discretion in the
court’s determination that, regardless of the
road modifications, the expert testimony
could assist the jury in understanding the

evidence.  See CRE 702;  People v. Shreck,
22 P.3d 68 (Colo.2001)(trial court has broad
discretion in determining the admissibility of
scientific evidence and should consider the
reliability of the scientific principles, the
qualifications of the witness, and the useful-
ness of the testimony to the jury).  Impor-
tantly, we note, in rendering his opinion, the
expert took the change in road conditions
into account.

Moreover, to minimize any prejudice or
confusion, the court excluded photographs
taken by the expert that showed the modified
road at the place of impact.  Conversely,
photographs of areas of the road other than
the specific accident site, as the expert testi-
fied, established the approach to the point of
impact and were neither confusing nor mis-
leading.

2.

[9] We also disagree with plaintiffs that
reversal is required because a defense psy-
chiatric expert, retained only to testify on the
question of mitigation of damages, was al-
lowed to testify as to father’s alcohol con-
sumption.  Because the statement went be-
yond the scope of the anticipated testimony,
it should have been timely disclosed.  How-
ever, the court sustained plaintiffs’ objection
and limited that portion of the testimony to a
single, brief sentence.  See C.R.C.P. 16(b)(4);
Freedman v. Kaiser Foundation Health
Plan, 849 P.2d 811 (Colo.App.1992)(court has
discretion to impose sanctions when expert
testifies outside areas disclosed).

3.

[10] At trial, defendant asked a police
officer whether, at the accident scene, he had
determined that defendant had ‘‘violated any
statutes of TTT the traffic code.’’  Plaintiffs
objected, and the court, in camera, stated
that it would be inappropriate for the officer
to answer the question, but ultimately did not
sustain or overrule the objection and did not
give a curative instruction to the jury.  Plain-
tiffs contend that the court erred by not
granting a mistrial on this basis.  We dis-
agree.
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allowing Faunce’s testimony.  Prisoners
were given adequate opportunity to depose
Faunce and supplement the record them-
selves.  In such a situation, we fail to see
how Prisoners suffered harm from the ad-
mission of Faunce’s testimony.

III.

CONCLUSION

For the foregoing reasons, we will af-
firm the District Court’s grant of summary
judgment to the Prison Officials.

,

  

Ronald A. WILLIAMS, Appellant

v.

James PRICE, Superintendent, SCI–
Pittsburgh;  D. Michael Fisher,

Attorney General.

No. 00–2305.

United States Court of Appeals,
Third Circuit.

Argued Feb. 10, 2003.

Decided Sept. 9, 2003.

Following affirmance, 561 A.2d 714, of
state conviction for murder, and exhaus-
tion of state remedies, inmate petitioned
for federal habeas relief on grounds of
juror racial prejudice. The United States
District Court for the Western District of
Pennsylvania, Donald E. Ziegler, J., de-
nied petition, and inmate appealed. The
Court of Appeals, Alito, Circuit Judge,
held that: (1) state courts unreasonably
applied clearly established federal law by
failing to consider testimony by trial wit-

ness concerning post-trial encounter with
juror during which juror allegedly uttered
racial slurs; but (2) no clearly established
federal law required state courts to admit
juror’s testimony that other jurors had
made racially biased remarks during trial;
and (3) no clearly established federal law
conferred constitutional right upon defen-
dant to introduce juror testimony to prove
racial bias of jurors irrespective of any
restrictions imposed by state’s ‘‘no im-
peachment’’ rule.

Vacated and remanded.

1. Habeas Corpus O452

State-court decision is contrary to
United States Supreme Court holding,
permitting federal habeas relief, if state
court contradicts governing law set forth
in Supreme Court’s cases or if state court
confronts set of facts that are materially
indistinguishable from decision of Supreme
Court and nevertheless arrives at different
result.  28 U.S.C.A. § 2254(d)(1).

2. Habeas Corpus O450.1

State-court decision involves unrea-
sonable application of clearly established
federal law, permitting federal habeas re-
lief, if state court identifies correct govern-
ing legal rule from United States Supreme
Court’s cases but unreasonably applies it
to facts of particular case, or if state court
unreasonably extends legal principle from
Supreme Court precedent to new context
where it should not apply or unreasonably
refuses to extend that principle to new
context where it should apply.  28
U.S.C.A. § 2254(d)(1).

3. Habeas Corpus O842

Court of Appeals reviews de novo dis-
trict court’s application of statute setting
forth conditions for granting federal habe-
as relief on claims adjudicated on merits in
state court.  28 U.S.C.A. § 2254(d).
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remarks that suggested acute racial bias.
App. 6a.  We discuss each allegation sepa-
rately.

A.

With respect to the first allegation –
regarding the jury’s receipt of extraneous
information after the guilty verdict was
returned – we see no ground for holding
that Williams is entitled to relief beyond
that already awarded by the Pennsylvania
Supreme Court. There is no dispute that
Montgomery’s testimony about outside in-
formation received by the jury falls within
the ‘‘no impeachment’’ rule’s exception.
Indeed, the Court of Common Pleas twice
permitted Montgomery to testify about
such ‘‘extraneous’’ influence, and the Penn-
sylvania Supreme Court agreed that this
testimony was admissible. See Williams,
561 A.2d at 719;  Williams, 522 A.2d at
1067–68.  However, because the jurors
first received this information ‘‘at the sen-
tencing phase,’’ the state supreme court
held that the proper remedy was not a new
trial but a reduction of the sentence to one
of life imprisonment.  Williams, 561 A.2d
at 719;  Williams, 522 A.2d at 1067 (citing
42 Pa. Cons.St. § 9711(h)).  We see no
basis for holding that anything more is
required by the federal Constitution.

B.

[8] 1. We thus come to Montgomery’s
allegation that jurors made racially biased
remarks at some point during the trial.
Williams first contends the state courts
were obligated to consider Montgomery’s
testimony about these remarks because

the ‘‘no impeachment’’ rule simply does not
apply when a defendant seeks to introduce
evidence to support ‘‘a claim of juror mis-
conduct committed during voir dire,’’ Ap-
pellant’s Br. at 19, but this argument is
plainly too broad.  If it were correct, a
party could call jury members to testify
about statements made during actual jury
deliberations so long as the purpose for
introducing the evidence was to show that
a juror had lied during voir dire.  Howev-
er, both the Federal and the Pennsylvania
Rules of Evidence categorically bar juror
testimony ‘‘as to any matter or statement
occurring during the course of the jury’s
deliberations’’ even if the testimony is not
offered to explore the jury’s decision-mak-
ing process in reaching the verdict.  In-
deed, Rule 606(b) was amended during the
legislative process precisely to make it
clear that the Rule means what its plain
terms state in this regard.  See Tanner,
483 U.S. at 122–25, 107 S.Ct. 2739.  Al-
though the question now before us is not
whether Montgomery’s testimony was pro-
hibited by Federal Rule 606(b) (since Rule
606(b) did not govern the state proceed-
ings) or by the Pennsylvania version of the
‘‘no impeachment’’ rule (since the enforce-
ment of a state rule is a matter for the
state courts), the Supreme Court’s decision
in Tanner implies that the Constitution
does not require the admission of evidence
that falls within Rule 606(b)’s prohibition.
See id. at 127, 107 S.Ct. 2739.  And in any
event, Tanner surely defeats any argu-
ment that it is ‘‘clearly established’’ in
Supreme Court jurisprudence that the
Constitution mandates the admission of
such evidence.5  Thus, if the juror state-

5. Williams erroneously suggests that our deci-
sion in United States v. Richards, 241 F.3d
335 (3d Cir.2001), embraced the principle
that the ‘‘no impeachment’’ rule does not
apply when evidence is offered to prove juror
misconduct.  In Richards, the defendant
moved for a new trial on the ground that the

jury foreman was a friend of the government’s
witness and that the juror had failed to de-
scribe their relationship honestly during voir
dire.  See id. at 344.  Citing McDonough, we
held that the District Court did not abuse its
discretion in finding, based on its review of
the voir dire transcript, that the juror in fact
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Colorado Court of Appeals,
Div. II.

Charlotte ZOLMAN, Plaintiff–Appellant,
v.

PINNACOL ASSURANCE, Defendant–Appellee.

No. 09CA1954.
March 3, 2011.

Background: Claimant brought action against
workers' compensation insurer, alleging bad faith
after insurer denied requests for post–MMI
(maximum medical improvement) care and change
of physician. The Denver District Court, Herbert L.
Stern, III, J., granted insurer summary judgment,
and denied claimant's motion to reconsider.
Claimant appealed.

Holdings: The Court of Appeals, Loeb, J., held
that:
(1) claimant's request for steroid injections was
fairly debatable, and thus, insurer did not act un-
reasonably in declining request;
(2) claimant's request for change of physician was
fairly debatable, and thus, insurer did not act un-
reasonably in declining request;
(3) evidence of insurer's incentive compensation
plan for its claims representatives did not support
finding that insurer breached the insurance contract
in bad faith; and
(4) denial of claimant's motion to reconsider sum-
mary judgment was not improper.

Affirmed.

West Headnotes

[1] Insurance 217 1867

217 Insurance
217XIII Contracts and Policies

217XIII(H) Relations Between Parties; Im-
plied Terms

217k1867 k. Good faith and fair dealing.
Most Cited Cases

An insurer must deal in good faith with its in-
sured.

[2] Insurance 217 3419

217 Insurance
217XXVIII Miscellaneous Duties and Liabilities

217k3416 Of Insurers
217k3419 k. Bad faith in general. Most

Cited Cases
An insurer's breach of the duty of good faith

and fair dealing gives rise to a separate cause of ac-
tion arising in tort due to the special nature of the
insurance contract and the relationship which exists
between the insurer and the insured.

[3] Insurance 217 3335

217 Insurance
217XXVII Claims and Settlement Practices

217XXVII(C) Settlement Duties; Bad Faith
217k3334 In General

217k3335 k. In general. Most Cited
Cases

Tort of bad faith breach of an insurance con-
tract may arise in either a third-party or first-party
context, but each context requires proof of a differ-
ent standard of conduct.

[4] Insurance 217 3360

217 Insurance
217XXVII Claims and Settlement Practices

217XXVII(C) Settlement Duties; Bad Faith
217k3358 Settlement by First-Party In-

surer
217k3360 k. Duty to settle or pay.

Most Cited Cases
Tort of bad faith breach of an insurance con-

tract in first-party context requires the insured to
prove that (1) the insurer's conduct was unreason-
able under the circumstances, and (2) the insurer
either knowingly or recklessly disregarded the

Page 1
261 P.3d 490
(Cite as: 261 P.3d 490)

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works. Return



of this court have consistently held that insurers ac-
ted reasonably and were entitled to judgment as a
matter of law. See Sanderson, 251 P.3d at 1216;
Pham, 70 P.3d at 572–74; Brennan, 961 P.2d at
556–57; Brandon, 827 P.2d at 560–61. Further-
more, Zilisch is distinguishable on its facts because
there, the permanency of the insured's injury was
undisputed, whereas here, that issue was disputed
and eventually decided against Zolman by the ALJ.

Zolman also relies on an earlier Arizona case,
Rawlings v. Apodaca, 151 Ariz. 149, 726 P.2d 565
(1986), to argue that an insurer may act in bad faith
when it does not give “equal consideration to the
insured's interests.” Id. at 572. However, the “equal
consideration” standard only applies in third-party
bad faith cases, not first-party cases. See Am. Guar.
& Liab. Ins. Co. v. King, 97 P.3d 161, 169
(Colo.App.2003). Further, Rawlings is also factu-
ally distinguishable. Unlike the situation in Rawl-
ings, Pinnacol did not engage in a course of deceit-
ful conduct to impede Zolman's claim. Indeed, the
record shows that Pinnacol carefully considered,
rather than ignored, her requests for post–MMI care
and change of physician. Thus, while the reason-
ableness of an insured's conduct may be a jury
question in cases like Zilisch and Rawlings, when
the record shows proper claim handling by an in-
surer and the facts as to fair debatability are undis-
puted, reasonableness may be decided as a matter
of law.

Zolman also relies on Ninth Circuit authority to
assert that the reasonableness of Pinnacol's conduct
was a jury question. While in Amadeo v. Principal
Mutual Life Insurance Co., 290 F.3d 1152 (9th
Cir.2002), the court found there was sufficient
evidence from which a jury could conclude that the
insurer failed to investigate the insured's claim at
all, the record in this case shows otherwise, and,
thus, the reasonableness of Pinnacol's conduct was
properly decided as a matter of law. And while in
Hangarter v. Provident Life & Accident Insurance
Co., 373 F.3d 998 (9th Cir.2004), the evidence
showed a biased investigation that called into ques-

tion the reasonableness of the insurer's denial of a
claim, the record here does not show bias as dis-
cussed more fully below.

Further, we note that there are a number of oth-
er out-of-state cases where the courts ruled that an
insured's bad faith claim was properly decided as a
matter of law because the record showed (as it does
here) a fairly debatable claim and reasonable claim-
handling conduct by the insurer. See LeRette v. Am.
Med. Sec., Inc., 270 Neb. 545, 705 N.W.2d 41,
49–51 (2005) (reversing a jury verdict finding bad
faith where insurer had an arguable basis, rooted in
medical opinions, to deny the insured's claim);
Cortez v. Liberty Mut. Fire Ins. Co., 885 S.W.2d
466, 469–70 (Tex.App.1994) (where there is un-
controverted evidence of a reasonable basis for ter-
minating benefits, such as an independent medical
evaluation, a bad faith claim is properly defeated as
a matter of law); Prince v. Bear River Mut. Ins.
Co., 56 P.3d 524, 535 (Utah 2002) (where validity
of claim for benefits is fairly debatable due to a
medical report, denial of the claim cannot be bad
faith as a matter of law and summary judgment is
proper).

Because we are able to address Zolman's con-
tentions in the context of well-developed Colorado
law on the tort of insurance bad faith, we need not
rely on Zolman's cited cases from other jurisdic-
tions. In any event, because those cases are distin-
guishable on their facts, they do not compel us to
alter our conclusion that the district court properly
granted summary judgment for Pinnacol on Zol-
man's bad faith claim.

III. C.R.C.P. 59 Motion
Zolman contends the district court erred by

denying her motion for reconsideration pursuant to
C.R.C.P. 59. We disagree.

A. Standard of Review
[14] A motion to reconsider a summary judg-

ment order, as here, is properly characterized*502
as a motion for new trial under C.R.C.P. 59(d)(4).
Graven v. Vail Assocs., Inc., 888 P.2d 310, 316

Page 14
261 P.3d 490
(Cite as: 261 P.3d 490)
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Full Critical Path AnalysisFull Critical Path Analysis

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC JAN FEB MAR APR MAY JUN JUL AUG SEP OCT
Window No. 1
FIRST FIRE FOR STEAM BLOW

20092009 20102010

SSW Ready 7/3/2009 Turbine Assembly / L.O. Flushes /  On Turning Gear

SSW Ready 7/6/2009 Install Temp Blowdown Drain to Cooling Tower

Install orifices / Operating pressure Hydro

Boiler Cold Circulation Test & Tube repairs

AP Ready 6/27/2009 Ignitors & burners Wiring / Checkout / Test fire

Actual Start Date 7/6/2009 Steam Blows

Window No. 2
PULL VACUUM / BYPASS OPERATION

Steam Blow Restoration

SSW Ready 9/29/2009 Turbine Control Sys Checkouts / Stroke MHI valves

AP Ready 9/12/2009 Load SCR CatalystAP Ready 9/12/2009 Load SCR Catalyst

Actual Date 9/29/2009 Pull Vacuum & Start Bypass Operation

Window No. 3
READY FOR FULL LOAD

SSW Ready 3/26/2010 BFP'S Install / Align / Commission

AP Ready 12/28/2009 Tube Repairs Complete / Scaffold Removal

Restart & Achieve Steam Quality

Actual Date 1/4/2010 Steam to Turbine

Actual Date 1/12/2010 Generator Synchronize

Actual Completion Date 2/4/2010 Boiler Tube Repairs

Commission Mill DCommission Mill D

AP Ready 2/16/2010 Commission Mill E

Actual Full Load Date 3/31/2010 Ramp up to Full Load

Window No. 3
Substantial Completion

Condensate Pumps

Hill Report Date 8/19/2010 End of Analysis

KEY = Critical Path = SSW Activity = AP Activity
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Shaw’s Replacement Contractor and Other CostsShaw’s Replacement Contractor and Other Costs

Change Order 23 (Boiler Electrical) 10,766,236$      

Change Order 26 (Boiler Vents and Drains) 1 794 063Change Order 26 (Boiler Vents and Drains) 1,794,063        

Change Order 27 (Superheater Spray Water Line) 378,890             

Change Order 28 (AQCS Mechanical and Piping) 5,292,056        g ( Q p g) , ,

Change Order 31 (Boiler Mechanical and Piping) 3,754,527          

Change Order 33 (Fire Protection System) 843,147             

Change Order 35 (Utility Drop Work) 1,192,990          

Pending Change Orders 1,501,151          

     Claimed Replacement Contractor Costs 25,523,060$      

Additional Public Service Employees 1,417,677$       

4

p y , ,$

     Claimed Replacement Contractor and Other Costs 26,940,737$      
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Adjustments to Claimed Delay Related Daily RateAdjustments to Claimed Delay Related Daily Rate

Delay Rate Period 1 Delay Rate Period 2Delay Rate Period 1 Delay Rate Period 2
07/01/08 – 06/30/09 07/01/09 – 12/31/09

MRI Delay Related Daily Rate 174,249$         113,981$        y y , ,

Less:  Non-Time Related Costs (88,510)            (56,339)            

Less:  Overstated Costs (29,936)            (20,331)            

     Corrected Daily Rate 55,803$           37,311$           

Daily Rate w/ Markup and Fee 64,452$ 43,094$     Daily Rate w/ Markup and Fee 64,452$           43,094$          

7
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COCO‐‐23 Electrical Material Overruns23 Electrical Material Overruns

8
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COCO‐‐23 Electrical Material Overruns23 Electrical Material Overruns
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1 with Shaw?
2         A.   Not on this project.
3         Q.   Did B&W answer to Shaw in any way on the
4 project?
5         A.   Not on this project.
6         Q.   Who did B&W answer to?
7         A.   They also answered to Xcel.
8         Q.   Next we see a contractor, Kiewit.  Who
9 was Kiewit?

10         A.   Kiewit was under contract to Xcel to do
11 the rough site grading and the dirt work -- major dirt
12 work on this project.
13         Q.   And who did Kiewit have a contract with
14 on this job?
15         A.   Kiewit had a contract with Xcel as one
16 of the six primes.
17         Q.   All right.  And so who did Kiewit answer
18 to on this job?
19         A.   Kiewit answered to Xcel and had no
20 contractual relationship with Shaw.
21         Q.   Next we see Karrena?
22         A.   Karrena was under contract to Xcel to
23 furnish and install the chimney.  Their contract was
24 with Xcel, and Shaw had no contractual relationship
25 with Karrena.
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1         Q.   So who did Karrena answer to on this
2 job?
3         A.   They answered to Xcel.
4         Q.   So did Shaw have any control over any of
5 the other contractors?
6         A.   No.
7         Q.   Who had control over the other
8 contractors?
9         A.   That was all coordinated through Xcel.

10         Q.   Okay.  And Shaw also entered into a
11 contract with Xcel, correct?
12         A.   That's correct.  We entered into a
13 contract with them in February of 2006 for the BOP
14 scope.
15         Q.   Okay.  And if you'd turn to Tab 5 in
16 your binder.
17         A.   Yes.
18              MR. CIPOLLONE:  And, Your Honor, this is
19 the model that's been used without objection in this
20 case, I believe.  Plaintiffs are also using the model.
21 I'd like to publish this and then ultimately give it
22 to the jury so they can have the benefit of this.
23              MR. HINDERAKER:  No objection.
24              THE COURT:  79 is the exhibit number?
25              MR. CIPOLLONE:  Yes, it's Plaintiff's
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1 Demonstrative Exhibit 79.
2              THE COURT:  79 is admitted.
3              (Exhibit 79 was received in evidence.)
4              MR. CIPOLLONE:  Thank you.
5         Q.   (BY MR. CIPOLLONE)  So, Mr. King, what
6 does this represent?
7         A.   This is a model of Comanche Unit 3, and
8 it shows the layout of the equipment from looking from
9 the east side towards the west.  The boiler equipment

10 is here in the middle.  It's a 15-story-tall building.
11 The AQCS equipment is shaded in green here.  This is
12 pollution control equipment.  And then this is the
13 stack.
14              The turbine and the accessory equipment
15 is located here in the turbine building.  This is an
16 air-cooled condenser, which works like a radiator on a
17 car, as part of the cooling system, and this is a
18 cooling tower, which is also part of the cooling
19 system.
20         Q.   So, Mr. King, where is the steam
21 generated in this plant?
22         A.   The steam is created here in the boiler,
23 and the cavity is right underneath this area here.
24              MR. CIPOLLONE:  Okay.  I'd like to --
25 this is a series of slides, Your Honor, using the same
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1 exhibit, I believe all without objection.
2              THE COURT:  All right.
3              MR. CIPOLLONE:  They are at Tab 6, 7, 8,
4 9, 10, 11, 12.
5              THE COURT:  All right.  And those are,
6 respectively, Exhibits 80, 84, 86, 87, 94, 97, and 98.
7 Any objection to the admission of those exhibits?
8              MR. HINDERAKER:  No, Your Honor.
9              THE COURT:  They're all admitted.

10              (Exhibits 80, 84, 86, 87, 94, 97, and 98
11 were received in evidence.)
12              MR. CIPOLLONE:  Thank you.
13         Q.   (BY MR. CIPOLLONE)  So if he can move to
14 Plaintiff's Demonstrative Exhibit 80.
15         A.   The box basically outlines the scope of
16 the work that was provided by Alstom.  As I said
17 earlier, these pieces of equipment were installed on
18 foundations that Shaw placed.
19         Q.   Okay.
20              MR. CIPOLLONE:  And can we please
21 publish Plaintiff's Demonstrative 84?
22         A.   And the green box on this one surrounds
23 the area that is the air pollution control quality --
24 the air quality control system.  It is the pollution
25 equipment.  There is a piece of equipment here that is
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1 pipe just in the water walls in the boiler.
2         Q.   All right.  And then there's also a
3 flame in the boiler?
4         A.   There's a cavity where the conveyors and
5 the coal piping feeds coal into the cavity, and in
6 that cavity, there's fire that burns coal to generate
7 heat to create steam.
8              MR. CIPOLLONE:  Your Honor, I'm going to
9 approach the witness, if that's okay, and provide him

10 a binder.
11              (Binder tendered.)
12         Q.   (BY MR. CIPOLLONE)  Mr. King, I'd like
13 you to turn to Exhibit 3, and before you publish
14 that -- I'm sorry, Tab 3, which is Plaintiff's
15 Demonstrative Exhibit 83.  It's in your binder,
16 Mr. King, if you would turn to that.
17         A.   Yes.
18         Q.   Are you familiar with this document?
19         A.   Yes.  This is a photograph inside the
20 boiler cavity, looking up at the water walls that we
21 just talked about.
22              MR. CIPOLLONE:  And, Your Honor, I
23 believe this exhibit has also been submitted without
24 objection.
25              MR. HINDERAKER:  Yes, no objection.
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1              THE COURT:  All right.  82 is admitted.
2              (Exhibit 83 was received in evidence.)
3              MR. CIPOLLONE:  Thank you, Your Honor.
4 I'd like permission to go ahead and publish that?
5              THE COURT:  Or is it 83?
6              MR. CIPOLLONE:  It's 83.
7              THE COURT:  83 is admitted.  82 is not
8 yet.
9         Q.   (BY MR. CIPOLLONE)  Mr. King.

10         A.   These are the water walls in the
11 interior of the boiler.  This is where that ball of
12 fire we looked at earlier was or will occur, and these
13 are the panels.  The white panels are where the pipes
14 go up, and the water is fed into the bottom; and steam
15 comes out top.
16         Q.   And how tall is that structure?
17         A.   The boiler building itself is about 15
18 stories, and I don't know exactly, but I'd guess the
19 cavity is probably 10 stories.
20         Q.   And who was responsible for providing
21 this boiler?
22         A.   Xcel contracted with a company called
23 Alstom to furnish and install the boiler.
24         Q.   Okay.  Well, Mr. King, again, what was
25 your first experience with the Comanche 3 project once
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1 you returned to Shaw?
2         A.   We received the RFP in July of 2005, and
3 I was part of the group that looked at all the
4 information that Xcel provided us in order to prepare
5 a bid.  One of the things they provided us was a
6 Section G to Schedule A, which had information about
7 the boiler that included not only the schedule but --
8 for the boiler to be installed, but a schedule for
9 their design deliverables and the things we would have

10 to depend on in order to do our work.
11         Q.   Mr. King, what's an RFP?
12         A.   RFP is an acronym for request for
13 proposal, and in this case, it was a series of
14 documents.  My copy is four 3-inch binders, so it's
15 about 12 inches of documents that include technical
16 information, schedules, and some commercial data.
17         Q.   And that was a document that was sent
18 out by who?
19         A.   That was sent out by Xcel, and that
20 became the basis of our proposal.
21         Q.   Okay.  And at the point in time when
22 Xcel sent the RFP out, had Xcel entered into any other
23 contracts on the Comanche 3 project?
24         A.   Based on the information in the proposal
25 at that time, we understood that they'd reached an
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1 arrangement with Alstom to provide the boiler, B&W to
2 provide the pollution control equipment, an
3 arrangement with Mitsubishi to supply the turbine, and
4 a contract with Kiewit to do the site preparation and
5 dirt work.
6         Q.   Were those contracts already in place by
7 the time Xcel issued the RFP for the BOP contract?
8         A.   They had contract documents -- or they
9 had documents that they purported to be from the

10 contracts that became part of the RFP.  Some of them
11 were issued during the bid period, but by that time,
12 my understanding is they'd reached some kind of
13 commercial agreement with all of them.
14         Q.   And can you describe what the BOP
15 contract was?
16         A.   BOP is an acronym for balance of plant,
17 and that is the contract to do general construction
18 work on the site.  There were some buildings, but we
19 did all of the foundations for all the equipment.  So,
20 for example, we did the boiler foundations, and then
21 Alstom erected their equipment on our foundation.  We
22 did the AQCS foundations, and then B&W erected their
23 equipment on those foundations.  We poured and placed
24 the foundation for the steam turbine that was supplied
25 by Mitsubishi, and then we installed the steam turbine
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1 on that foundation.  We made all the piping
2 connections between the various pieces of equipment
3 and the other units.  We provided electrical wiring
4 and instrumentation wiring between all the different
5 elements of the plant and the distributed control
6 system, DCS, for the entire plant.
7              Then we built the transformer yard where
8 the generator sent the electricity to before it went
9 across the Xcel switch yard to be dispatched.

10              So I guess a shorthand is that
11 everything that was not a major piece of equipment
12 that they'd already awarded was -- as defined as part
13 of the RFP was part of our scope and we connected that
14 piece.
15         Q.   And did that RFP ultimately lead to a
16 contract?
17         A.   Yes, it did.  We turned our proposal in
18 in early December 2005, and then over the next six to
19 eight weeks, we were involved in a series of
20 negotiations and a series of meetings with Xcel staff.
21 The result was a contract signed on February 1st,
22 2006.
23         Q.   Okay.  Now, Mr. King, when Shaw was
24 considering bidding on the BOP work, did they
25 understand what Xcel's role was to be in the project?

354

1         A.   The RFP included a draft of the
2 commercial documents, and those commercial documents
3 defined Xcel's role as a company and were very similar
4 to the contract that we finally negotiated.
5         Q.   Okay.  Mr. King, could I ask you to turn
6 to Tab 4 in your binder?
7              MR. CIPOLLONE:  And, Your Honor, this is
8 Plaintiff's Demonstrative 103.  It was also used in
9 opening I also believe without objection.

10              MR. HINDERAKER:  Yes, no objection for
11 illustrative purposes.
12              THE COURT:  So you're not seeking its
13 admission?  You just want to use it for illustrative
14 purposes?
15              MR. CIPOLLONE:  I would also like to
16 ultimately to admit it as a fair representation --
17              THE COURT:  Any objection to 103?
18              MR. HINDERAKER:  Your Honor, I don't
19 think it's a demonstrative.  It's a set of logos.  I
20 have no problem for illustrative purposes, no
21 objection.
22              THE COURT:  You're welcome to lay a
23 foundation if there's not a stipulation.  You're
24 welcome to proceed.
25              MR. CIPOLLONE:  I'll use it for
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1 illustrative purposes, Your Honor.  I'll lay
2 foundation as we go and then probably seek to admit
3 it.
4              THE COURT:  All right.
5              MR. CIPOLLONE:  So may I go ahead and
6 put it up on the screen then?
7         Q.   (BY MR. CIPOLLONE)  Mr. King, can you
8 describe what Alstom's role was in this project?
9         A.   Alstom was one of the six prime

10 contractors.  Their role was to furnish and install a
11 boiler on foundations that were prepared by Shaw.
12         Q.   All right.  Did Alstom have a contract
13 with anyone on this project?
14         A.   Alstom had a contract with Xcel, and, in
15 fact, the way the project was organized, this diagram
16 shows that Xcel had a separate contract with each of
17 the major contractors on the project, and that was the
18 primary contractual relationship for each of us.
19         Q.   Did Shaw have any contract with Alstom?
20         A.   Not on this project.
21         Q.   Did Alstom answer to Shaw in any way?
22         A.   Not in any way.
23         Q.   Who did Alstom answer to?
24         A.   Xcel was the boss.
25         Q.   With respect to the second contractor,
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1 Mitsubishi, who did Mitsubishi have a contract with on
2 this job?
3         A.   Mitsubishi had a contract with Xcel to
4 design and to furnish a steam turbine generator to be
5 installed by the BOP contractor.  So Shaw installed
6 the turbine and the generator they provided.
7         Q.   Okay.  And did Shaw have any contract
8 with Mitsubishi on this job?
9         A.   No.

10         Q.   Did Mitsubishi answer to Shaw in any way
11 on this job?
12         A.   No.
13         Q.   Who did Mitsubishi answer to on this
14 job?
15         A.   Mitsubishi's contract was with Xcel, and
16 that was the reporting relationship.
17         Q.   Okay.  Next you see B&W.  Who is B&W?
18         A.   B&W is an acronym for Babcock & Wilcox.
19 They provided the pollution control equipment on this
20 project and installed that pollution control equipment
21 on foundations that were installed by Shaw.
22         Q.   Okay.  And who did B&W have a contract
23 with on this job?
24         A.   They also had a contract with Xcel.
25         Q.   All right.  Did B&W have any contract
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1 piping in the beginning of the boiler.  Some of it
2 would be part of the preclean and some of it not.
3         Q.   And turbine on turning gear, January 28,
4 2009, you didn't need the boiler to get your turbine
5 on turning gear, did you?
6         A.   No.
7         Q.   And you didn't make that date either,
8 did you?
9         A.   No, we did not.

10         Q.   Now, turbine on turning gear is
11 particularly important because that has to happen
12 before first fire and steam blows?
13         A.   That's correct.
14         Q.   Do you remember how late you were in
15 getting your turbine on turning gear before that
16 January 28 date?
17         A.   I remember that that date was in early
18 July.  I think July 3rd of '09.
19         Q.   So six months-plus late compared to the
20 settlement date?
21         A.   That's correct, but I don't believe that
22 held up the startup at all.
23         Q.   I want to talk just a little bit about
24 the mediation or the settlement agreement.
25              MR. HINDERAKER:  Can you bring up the
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1 settlement agreement?
2         Q.   (BY MR. HINDERAKER)  Let's look at the
3 next page, Section 1.03.  Now, you were involved in
4 the mediation that led to the execution of this
5 settlement agreement, weren't you, sir?
6         A.   Yes, I was.
7         Q.   And is it fair to say that you read the
8 settlement agreement with care?
9         A.   Yes.

10         Q.   And are you aware of this Section 1.03?
11         A.   Yes.
12         Q.   It says, "Contractor" -- that's Shaw,
13 right?
14         A.   Yes.
15         Q.   "Contractor and PSCo each represents and
16 warrants, based on the facts and circumstances as of
17 or prior to June 19, 2008, that it is not preparing,
18 and does not have any present intention to submit, any
19 additional Change Order Requests, deductions, or
20 claims or knows of or believes in any existing
21 conditions that are likely to lead to the submission
22 of any new Change Order Requests, deductions or
23 Claims."
24              Now, you knew this provision was in this
25 agreement when Shaw made the agreement, didn't you?
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1         A.   Yes.
2         Q.   I want to show you Exhibit 2552.
3              MR. HINDERAKER:  If I might approach the
4 witness?
5              THE COURT:  Yes.
6         Q.   (BY MR. HINDERAKER)  Mr. King, can you
7 identify Exhibit 2552?
8         A.   Yes.
9         Q.   What is it?

10         A.   It's an e-mail that was written about
11 three months before the mediation.
12         Q.   And actually there are two e-mails
13 between you and Michael Donmoyer, right?
14         A.   Actually, the first one is from Mike
15 Donmoyer to me, and the second one is my response to
16 Mike.
17         Q.   Right.  Between the two of you?
18         A.   Right.
19         Q.   Did he report to you at this time?
20         A.   Yes.
21         Q.   And what is the subject matter of these
22 e-mails?
23         A.   The subject line says Alstom.
24         Q.   And do you see from the Bates number in
25 the lower right-hand corner that this is a business
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1 record of Shaw that was produced to us in this
2 litigation?
3         A.   Yes.
4              MR. HINDERAKER:  We'll offer Exhibit
5 2552.
6              THE COURT:  Any objection or voir dire?
7              MR. CIPOLLONE:  No objection.
8              THE COURT:  2552 is admitted.
9              (Exhibit 2552 was received in evidence.)

10         Q.   (BY MR. HINDERAKER)  Now, the first
11 e-mail is the one on the bottom, Mr. Donmoyer to you,
12 April 14, 2008.  And he says, "Bobby Smith said in the
13 call today that Alstom told him that they think we are
14 six months behind."
15              That was true, wasn't it?  You were
16 about six months behind as of April 2008?
17         A.   That's what we were reporting to Xcel.
18         Q.   And Mr. Donmoyer continues, "And do not
19 feel that they need to flag that they are behind
20 because they are less behind than we are and we will
21 be the primary cause of the plant being late."
22              Do you remember Mr. Donmoyer sending you
23 this e-mail?
24         A.   Yes.
25         Q.   And the report, at least as you
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1         Q.   Okay.  So you couldn't block the road?
2         A.   Could not block the road, that's right.
3         Q.   But in terms of erecting the cooling
4 tower, Alstom didn't do that, correct?
5         A.   Oh, no.  GEA did that.
6         Q.   Your subcontractor?
7         A.   Yes.
8         Q.   No Alstom, no B&W?
9         A.   No.

10         Q.   Let's take a look at Exhibit 5329, and
11 this one apparently has been objected to.
12              MR. HINDERAKER:  If I may approach, Your
13 Honor, I'll hand it to the witness.
14              THE COURT:  Yes.
15              (Document tendered.)
16         Q.   (BY MR. HINDERAKER)  Mr. King, what is
17 Exhibit 5329?
18         A.   It starts with -- it's an e-mail -- a
19 series of e-mails, and it starts with an e-mail --
20              MR. CIPOLLONE:  Your Honor, we don't
21 have any objection to this document.
22              THE COURT:  5329 is admitted.  You may
23 publish.
24              (Exhibit 5329 was received in evidence.)
25         Q.   (BY MR. HINDERAKER)  Let's start with
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1 the bottom e-mail on this page, which is from Stewart
2 Thomas (sic) to you and several others on July 6th,
3 2007.  Do you see that?
4         A.   Yes, Tom Stewart had written me this
5 e-mail.
6         Q.   Who was Tom Stewart?
7         A.   At that time, he was the superintendent
8 over the ACC installation.
9         Q.   And Mr. Stewart writes to you, "Charlie,

10 I'm so frustrated with other people and their
11 inability to plan their work and my area paying the
12 price for it.  I have planned my work accordingly and
13 the mentality is you do not need to install that yet.
14 3 months ago, I started the design for the track
15 system to roll TED in."  Then he goes on to say a
16 little bit later, "Well, guess what, due to people's
17 poor planning of equipment arrivals, I'm being put on
18 the back burner again because the critical lift plans
19 are taking priority."
20              Do you remember this complaint from Tom
21 Stewart?
22         A.   Yes.
23         Q.   And you replied to him the following
24 Monday, July 9, and you wrote, "When I was down there
25 week before last, I sensed a lack of coordination, and
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1 that's why I told you that we would meet this week,
2 Thursday, when I was at the site with Buck and Paul to
3 review the ACC work" -- is that air-cooled condenser?
4         A.   Yes.
5         Q.   -- "especially TED."  And you recall
6 this e-mail exchange generally, don't you?
7         A.   Yes.
8         Q.   Now, the lack of coordination that you
9 referred to in your e-mail to Mr. Stewart, is that a

10 lack of coordination between Shaw people or between
11 Shaw and subcontractors or both?
12         A.   At this time, we had about 700 people
13 working on the site, if I remember correctly.  This
14 would have been the summer of '07.  Maybe not quite
15 that, but we had a lot of people working on site, and
16 we had work going on in a number of different areas.
17 So coordination -- any time you get that many people
18 on a project, coordination is an issue.
19         Q.   Can you answer my question, though,
20 Mr. King?  I simply asked whether the lack of
21 coordination you referred to here was a lack of
22 coordination among Shaw people and their contractors?
23         A.   In this particular case, the topic was
24 all Shaw people.
25         Q.   And Mr. Stewart is trying to get going
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1 on TED here back in 2007.  Do you know when the
2 turbine exhaust duct, or TED, finally got finished?
3         A.   The exhaust duct was finished, I think,
4 in June of '09, and then the risers that go over
5 the -- the risers that come out of the exhaust duct
6 and go horizontally across the ACC were finished up in
7 I think August of '09.
8         Q.   Fair to say that the turbine exhaust
9 duct was finished about a year late compared to Shaw's

10 baseline schedule?
11         A.   Yes.
12         Q.   Now, let's take a look at Exhibit 2392.
13              THE COURT:  Well, before we go there,
14 let me ask you how many more you have.
15              MR. HINDERAKER:  I've got more.
16              THE COURT:  I'm sure you do.  Why don't
17 we go ahead and take our lunch recess.  Let me ask
18 whether the jury would feel comfortable confining that
19 to an hour today because of our late start?  Is
20 everybody comfortable with that?
21              Does that work for counsel as well?
22              MR. HINDERAKER:  Yes, Your Honor.
23              THE COURT:  And does that work for you,
24 Sandra?
25              THE COURT REPORTER:  Yes.
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1 month on how they wanted something to be done.
2              You're going to hear, ladies and
3 gentlemen, from the people who had their boots in the
4 dirt on this job.  And you're going to hear from the
5 people who were responsible for the cost -- for
6 managing the costs and recording the costs of what
7 Shaw spent on this.  And you're going to hear from
8 independent accounting and construction experts who
9 have calculated Shaw's damages as a result of this

10 delay -- these delays and disruption.  It comes to
11 about 42 million dollars.  I'm sorry.  It comes to
12 about 46 million dollars.
13              The third thing, briefly, they need to
14 pay what they owe.  They owe Shaw about 40 million
15 dollars for unpaid amounts under the contract.  As
16 well, there are some other issues for which they owe
17 us.  I do not have time to slow down.  Other
18 obligations they have, including from a previous
19 project.  And they have held onto that money, even
20 though the plant was finished.
21              And when I say the plant is finished,
22 understand, in May of this year, Shaw's systems went
23 through a test called substantial completion and
24 passed that test.  And in May of this year,
25 Mr. Farmer -- again, the head of the project -- went

251

1 to the Public Utilities Commission and he told them
2 the following:  "Commencing at 11:00 a.m. on May 7,
3 2010, and ending at 11:00 a.m. on May 8, Comanche 3
4 generated continuously at a capacity of 750 megawatts
5 or more, with all necessary supporting systems
6 operating normally."
7              Now, they're going to say, of course,
8 Shaw didn't finish this work.  Shaw left the job
9 early.  Shaw left a lot of things undone.  Ladies and

10 gentlemen, what they're talking about is, Shaw
11 supplied thousands of pieces of equipment to this job.
12 Thousands.  And this is not window fans and microwave
13 ovens.  This is heavy duty, complicated gear.  And at
14 any given time, it's easy for them to go point to some
15 piece that's not working right.  This is the warranty
16 work.  Shaw is responsible for that into the future
17 for the warranty and will stand behind its warranty.
18 Those things have nothing to do with having completed
19 the job.
20              And when they tell you that Shaw didn't
21 finish this job, just remember Mr. Farmer on May the
22 7th.  "All necessary supporting systems operating
23 normally."
24              Ladies and gentlemen, that's going to
25 bring me to the end of my opening statement.  I want
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1 to thank you for your attention.  I'll conclude by
2 saying that Shaw/Stone & Webster, I believe the
3 evidence will show, put the resources into the job
4 that they needed, they brought the people and the
5 equipment to the job that they needed to do the job.
6 And now it's time for Xcel Energy to step up to the
7 plate and honor its promises under the contract.
8              Thank you for your attention.
9              THE COURT:    Thank you, Mr. McCormick.

10              Opening statement for the defendant.
11              MR. HINDERAKER:  Yes, Your Honor.  It
12 will take just a moment for us to rearrange slightly,
13 if that's okay.
14              THE COURT:    All right.  Ladies and
15 gentlemen, if you want to take one of those short
16 stretch breaks, you're welcome to do that now.
17              (Pause in the proceedings.)
18              THE COURT:    Mr. Chavez, I think
19 we're --
20              MR. CHAVEZ:  I'm sorry.
21              THE COURT:    That's all right.  I was
22 the one that invited you to take that break.
23              MR. CHAVEZ:  Apologize, Your Honor.
24              THE COURT:    Not a problem.
25              Mr. Hinderaker.
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1              MR. HINDERAKER:  Thank you, Your Honor.
2              And good afternoon, ladies and gentlemen
3 of the jury.  I'm John Hinderaker, and I represent
4 Public Service Company of Colorado.  You'll also hear
5 Public Service referred to as Xcel Energy.  For
6 purposes of this case, it's the same company.
7              I have already introduced my colleagues
8 and staff.  I won't do that again, but I will
9 introduce Jerry Kelly of Public Service.  He will be

10 with us for the duration and will testify later in the
11 trial.
12              I appreciate this opportunity to tell you
13 about this case as Public Service sees it.  Now, what
14 is this case about?  We believe that this case is
15 about a giant construction company's attempt to avoid
16 responsibility by blaming everyone else for its own
17 failure to do what it was contractually obligated to
18 do.
19              The Comanche 3 plant was built to meet
20 Colorado's need for cheaper and cleaner energy.  But
21 when building a plant of this magnitude, you go to the
22 experts.  And that is exactly what Public Service did.
23              Public Service hired Shaw, a Fortune 500,
24 multibillion dollar construction company, to be one of
25 the three major contractors on the job.  Shaw
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1 negotiated an EPC contract.  That means engineer,
2 procure, and construct.  In other words, Shaw designs
3 the work, it buys or makes the required materials, and
4 it constructs the work.  So Shaw's EPC contract gave
5 it full control over its portions of the plant.
6              And in general, Shaw's part of the plant
7 is shown on this diagram in red.  Those are the areas
8 over which Shaw had total and exclusive control.
9              Shaw's contract also made it the BOP, or

10 balance of plant, contractor, meaning that it would
11 design, procure, and construct all parts of the
12 project that were not covered by another contractor.
13              The evidence will show that from day one,
14 Shaw's work was late, flawed, and incomplete, from
15 underestimating the magnitude and cost of the work in
16 the bid, to not hiring enough workers, to numerous
17 cost overruns.  As a result, Shaw fell farther and
18 farther behind schedule.
19              Finally, something had to be done, so
20 Public Service sat down with Shaw to try to work out a
21 way for Shaw to get back on schedule.  Public Service
22 paid Shaw an additional 35 million dollars to help
23 Shaw hire more workers, work more overtime, and step
24 up their efforts to get back on schedule so that Shaw
25 could meet what it originally promised to do in its
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1 contract.
2              Instead, the evidence will show that Shaw
3 took the money and ran.  After pocketing Public
4 Service's 35 million dollars, Shaw cut its workforce
5 rather than increasing it, refused to do work that was
6 within its contract.  And instead of getting back on
7 schedule as promised, Shaw fell farther and farther
8 behind.  Sometimes, in order to get Shaw's work done,
9 Public Service had to hire another contractor to do

10 it.
11              Today Shaw is saying it's not our fault
12 we were late, we shouldn't have to abide by the
13 contract we signed, and you haven't paid us for work
14 that we've done.
15              In fact, the evidence will show that Shaw
16 has been paid over 400 million dollars.  But Public
17 Service believes that it should not have to pay for
18 work that was not done or work that was done poorly.
19 Shaw abandoned the project without finishing it, and
20 is now blaming Public Service and Alstom for its own
21 problems.
22              Public Service believes that a deal is a
23 deal.  And Shaw made a deal with Public Service that
24 it would engineer, procure, and construct a critical
25 piece of the Comanche 3 energy plant according to the
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1 agreement that it signed.  Shaw negotiated the deal.
2 Shaw signed the deal.  But today, Shaw wants to get
3 out of the deal.
4              Public Service paid for a new power
5 plant, and we think deserves to get what it paid for.
6              Now, let me walk you through some of the
7 evidence that shows how Shaw failed to live up to its
8 contract.  To do so, I will cover, one, the deal, the
9 contract.  What was it?  Two, the ways in which Shaw

10 failed to live up to its contractual obligations.
11 And, three, the damage caused to Public Service by
12 Shaw's failure to live up to its contract.
13              So let's start with the contract.  Shaw's
14 BOP contract was negotiated January of 2006 and signed
15 in February of 2006.  Shaw was one of three main
16 contractors on the Comanche 3 project.  The other two
17 were Alstom Power and Babcock & Wilcox, or B&W.
18              Each contractor had its own distinct area
19 of the plant where it carried out its work.  Alstom
20 supplied the boiler and designed and built the boiler
21 building.  The piping that carries steam from the
22 boiler to the steam turbine was erected by Shaw.  The
23 turbine building was designed and built by Shaw.  And
24 Shaw erected the Mitsubishi turbine inside that
25 building.  That whole building was Shaw's
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1 responsibility.
2              Shaw installed and wired up the
3 transformers, and the air cooled condenser was a big
4 part of its work.  Once again, nobody involved in that
5 except Shaw.  Just Shaw's work, the air cooled
6 condenser.
7              This is the cooling tower, which Shaw
8 also designed and built.  Again, no other contract
9 anywhere near it; just Shaw's work.  And if we pause

10 here, we can see the turbine exhaust duct, or TED as
11 it's sometimes called, which runs from the bottom of
12 the turbine along the air cooled condenser.  You'll
13 hear a lot of that over the course of the trial.
14 Again, 100 percent Shaw's work.  No other contractor
15 involved.  Shaw designed.  Shaw procured.  Shaw
16 erected.
17              And here you see what's called the back
18 end of the plant, the air quality system that was
19 designed and installed by Babcock & Wilcox.
20              Here you can see the different areas that
21 were controlled by each contractor.  Shaw is red.
22 Alstom is is green.  And B&W is blue.  And this
23 overhead view shows the areas that were assigned to
24 each contractor, including the laydown areas where
25 they kept their equipment.
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1 more.
2              THE COURT:  This is something I'm
3 learning, too.  Well, Ms. Richardson, if you had to
4 reschedule either the dental appointment or the
5 appointment with the neurologist, would that place you
6 in any kind of jeopardy, compromise your health?
7              MS. RICHARDSON:  I don't think so.
8              THE COURT:    Of course, you're not a
9 doctor, right?

10              MS. RICHARDSON:  I can always call and
11 see.
12              THE COURT:    All right.  Okay.  Well,
13 let's forge ahead.  And I'll let the lawyers follow up
14 with you.  And if you have some concerns as further
15 questions are asked, just let me know.
16              MS. RICHARDSON:  Okay.
17              THE COURT:    Thank you very much.
18              Anybody else among the five newcomers who
19 want to share any concerns?  All right.  Thank you.
20              All right.  Ladies and gentlemen, what
21 I'm going to do now is turn it over to the attorneys
22 to ask questions.  They each have an hour.  So what I
23 plan to do is at least get started with that process.
24 And we'll take a break.  If we go a bit into the noon
25 hour, is that going to create a problem for anyone, if
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1 we try to go perhaps to at least 12:15 or 12:30?
2              All right.  Well, let's do this:  Why
3 don't we try -- Sharon, if we go till 12:30, will that
4 be all right?
5              THE COURT REPORTER:  Sure.
6              THE COURT:    We'll forge ahead to 12:30,
7 and we'll take a break at that point.  So, plaintiff's
8 voir dire.
9              MR. FROST:  Thank you, Your Honor.

10              Ladies and gentlemen, good morning.
11 Again, I'm Dan Frost.  And along with Steve McCormick
12 and Pat Cipollone, it will be our privilege to speak
13 during this trial on behalf of Shaw.
14              This is an important case to Shaw, and I
15 appreciate the opportunity to have a chance to speak
16 with you directly for a few minutes.  And my questions
17 are not intended to pry, but, rather, to help elicit
18 some information so that both you and I can decide if
19 this is the best case for you to serve as jurors on.
20              Now, you might have heard from Judge
21 Hood's remarks earlier that this case is about a
22 large, complex construction case.  It ran into some
23 problems for some very simple reasons, but at the
24 outset, I'd like to talk to you a little bit about
25 your experience in construction.
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1              How many of you have ever hired a
2 construction company or contractor to build or fix
3 something?  Mr. Matthews, can you tell us about that
4 experience?
5              MR. MATTHEWS:  Been involved in home
6 construction before.  I've been involved in home
7 remodels before.  Varying -- various success rates on
8 those.
9              MR. FROST:  What was that experience

10 like?
11              MR. MATTHEWS:  A frustrating experience.
12              MR. FROST:  Why was it frustrating?
13              MR. MATTHEWS:  My wife says that look for
14 three things in a contractor:  Price, do they keep
15 their word, and how do they do their work.  Two out of
16 three were done well.
17              MR. FROST:  And did you do well?
18              MR. MATTHEWS:  Some, yes.  Some, no.
19              MR. FROST:  Now, did you manage the
20 contractor, or did you expect the contractor to manage
21 itself?
22              MR. MATTHEWS:  We had some of both.
23              MR. FROST:  Did you feel like it was
24 important for you to manage the contractor?
25              MR. MATTHEWS:  I didn't think it was part
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1 of the deal.  I thought it's part of what happened.
2              MR. FROST:  And did you think it was
3 important for you to communicate with the contractor?
4              MR. MATTHEWS:  Sure.
5              MR. FROST:  And why was that?
6              MR. MATTHEWS:  Just to keep informed.
7              MR. FROST:  And, Ms. Richardson, you
8 raised your hand, too.  Can you tell us about your
9 experience in construction?

10              MS. RICHARDSON:  Well, it was
11 satisfactory for me.  I had a room converted from a
12 garage into a bedroom.  And it was done within the
13 time specified to my -- you know, to my -- I was
14 satisfied.
15              MR. FROST:  And what was it about the
16 project that especially satisfied you, ma'am?
17              MS. RICHARDSON:  Well, my particular
18 contractor took time to say, well, what I wanted -- he
19 said, well, that might not be the best thing for this
20 particular room.  So he gave me ideas that improved
21 the room, you know.  It was a garage being converted.
22 So I wanted all the frills and tangles, you know, all
23 the bells and whistles.  He said, this isn't right, so
24 you might want to reconsider doing the walls this way,
25 the ceiling that way, which I thought was helpful.
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1 entitled to if some of those things occurred would be
2 the submission of a change order under the contract,
3 right?
4         A.   Correct.
5         Q.   And Shaw did submit change order requests
6 under this contract, did it not, sir?
7         A.   Yes, they did.
8         Q.   There are -- Mr. Frost showed you quite a
9 few.  I guess, one of them was -- what? -- 103 or 104,

10 right?
11         A.   I believe that's correct, yes.
12         Q.   And so that would reflect the consecutive
13 numbering of change order requests submitted by Shaw
14 on this project, would it not?
15         A.   I don't know if submitted, but prepared,
16 anyway.
17         Q.   Okay.  So Shaw prepared upwards of a
18 hundred change order requests in connection with its
19 work on this project, did it not?
20         A.   That would indicate that, yes.
21         Q.   And, in fact, all those boiler hydro
22 delays that Mr. Frost talked to you about in your
23 direct examination, that was the subject of a specific
24 change order request, wasn't it?
25         A.   I believe there were change order
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1 requests associated with the various boiler hydro
2 delays.
3         Q.   You're familiar with change order request
4 87, are you not, sir?
5         A.   Yes.
6         Q.   That was a very lengthy change order
7 request submitted by Shaw, was it not?
8         A.   Yes, it was.
9         Q.   And, in fact, that change order request

10 was specifically about all these boiler hydro delays,
11 was it not?
12         A.   That was part of that change order, yes.
13         Q.   Now, there was a specified process in
14 this contract for submitting change orders, was there
15 not, sir?
16         A.   Yes, there was.
17         Q.   In fact, that's paragraph 13.2, procedure
18 for changes.  Can you find that for me?
19         A.   Yes, sir.
20         Q.   So under the contract, if Shaw
21 encountered a significant delay as a result of another
22 contractor that could not be reasonably mitigated,
23 Shaw would be entitled to submit a change order
24 request.  And the way that Shaw was required to do
25 that under the contract is set forth in paragraph
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1 13.2.1, right?
2         A.   That is the procedure, yes.
3         Q.   It says, "As soon as contractor becomes
4 aware of any circumstances which contractor has reason
5 to believe may necessitate a change, including a
6 change in law, delay by other contractor as provided
7 in section 6.1, or owner caused delay, contractor
8 shall promptly issue to company a change order request
9 substantially in the form attached as item 3 to

10 Schedule U."
11              And then it goes on to say, "All change
12 order requests shall include documentation sufficient
13 to enable the company to determine the factors
14 necessitating the possibility of a change, the impact
15 which the change is likely to have on the agreement
16 price, the impact that the change is likely to have on
17 the time achievement of the milestones set forth in
18 the milestone work schedule, including the guaranteed
19 substantial completion date and guaranteed acceptance
20 date, and such other information which company may
21 reasonably request in connection with such change."
22              Again, a mouthful.  But I did read that
23 correctly, didn't I?
24         A.   You did.  You did read that correctly,
25 yes.
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1         Q.   Okay.  And that was Shaw's obligation
2 under this contract.  When one of these significant
3 delays could not be reasonably mitigated occurred,
4 Shaw was obligated to promptly submit a change order
5 request with all this information so that Public
6 Service Company could evaluate it, correct?
7         A.   That would be correct.
8         Q.   And there's a very specific clause
9 regarding schedule -- changes involving schedule

10 extensions.  That's paragraph 13.3.  That we've seen
11 before.  And I apologize for reading it again, but I'm
12 going to read it again.
13              "Changes involving a schedule extension."
14 It says, "To the extent that the contractor
15 demonstrates to company's reasonable satisfaction that
16 a change or a change event necessitating a change, as
17 described in section 13.2 shall delay contractor in
18 complying with the work schedule, then company shall
19 cause the change order directing such change to extend
20 the dates in the work schedule, including the
21 guaranteed contract dates, by the number of days, at
22 maximum, equal to the number of calendar days of delay
23 in the critical path progress of the work reasonably
24 demonstrated by contractor as resulting from the event
25 necessitating the change."
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1 these bundles were laying out there -- they're big,
2 huge radiators is what they are.
3              The hailstorm damaged all the fins, like
4 on a radiator on a car, and we had to have a couple of
5 laborers out there combing these fins back out
6 straight so the air would flow through, and that was
7 taking a long time.
8              I don't recall whether it was determined
9 that it was our improper storage that was the actual

10 reason for that, though.
11         Q.   But it is up to Shaw to protect its
12 materials on the site from hail and the elements and
13 dirt and so on; isn't that true?
14         A.   Sometimes.  Sometimes it's a vendor
15 responsibility to provide shipping protection when
16 they send the pieces out.
17         Q.   But it's up to Shaw to make sure either
18 the vendor has it protected or you've got it
19 protected?
20         A.   If it's our vendor, yes.
21         Q.   And there were a number of times when
22 Shaw had a problem keeping its materials on the site
23 clean and free of debris, true?
24         A.   Define "a number of times."  What do you
25 mean by that?
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1         Q.   Do you remember issues with the iso
2 phase bus duct getting dirty?
3         A.   Yes.
4         Q.   Requiring extensive cleaning?
5         A.   Yes.
6         Q.   And that's because Shaw failed to
7 properly protect it, right?
8         A.   No.  Actually the iso phase issue was
9 because of high winds and dust storms after we

10 installed it.  During the time it was in the yard, it
11 was completely protected.
12         Q.   Let's go back to Exhibit 2160.  She goes
13 on to say, "Waited 6 weeks for scaffolding and 6 weeks
14 for chairs."  Do you remember why you had to wait six
15 weeks for scaffolding and six weeks for chairs?
16         A.   I don't.
17         Q.   And then she says, "This will cause
18 layoffs and then rehires will have to be trained."
19 That obviously impairs your productivity and your
20 efficiency, doesn't it?
21         A.   It would.  I'm not sure that actually
22 happened.
23         Q.   Let's move on to the bottom of the page
24 where she talks about the turbine exhaust duct, TED.
25         A.   Okay.
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1         Q.   I think we all, again, know what that
2 is.  She says, "Trying to rework but not getting the
3 resolution."
4              Do you remember why it was you had to do
5 rework on the turbine exhaust duct in this time frame?
6         A.   In July of '08, no, I don't.
7         Q.   And when she says, "But not getting the
8 resolution or coming up with a plan and then changing
9 their mind," do you recall that Shaw had trouble

10 coming up with plan to do the rework for the turbine
11 exhaust duct?
12         A.   I don't recall that, and it really
13 doesn't make any sense if you think about it because
14 until you have a plan, there is no rework to be done.
15 You've got to know what you're going to do before you
16 can redo it.  So I don't understand the wording of
17 that.
18              You know, we had some issues with TED
19 back in July or that time frame -- I don't recall the
20 exact date, but the biggest issues were we were trying
21 to develop a plan on how to move this big duct
22 underneath the turbine, the turbine itself.  There
23 were a lot of discussions in-house with our
24 engineering group on how to set this, you know,
25 1200-ton piece of ductwork on steel beams and have to
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1 roll it underneath the concrete floor.  So that may be
2 what she was referring to.  I don't know.
3         Q.   Let's keep reading and see if we learn
4 some more.
5         A.   Okay.
6         Q.   She says, "The turbine crew is holding
7 them up due to routing and setting the BFP turbines."
8 Now, that's the boiler feed pumps, right?
9         A.   That is correct.

10         Q.   And that is Shaw work being done by Shaw
11 people, right?
12         A.   Correct.
13         Q.   Inside the turbine building, right?
14         A.   Yes.
15         Q.   So what she is describing there is a
16 conflict between two groups of Shaw people, correct?
17         A.   That is correct.
18         Q.   And then she says, "Affects PF," or
19 productivity factor, "forward progress isn't
20 happening."  Would you agree with that?
21         A.   Yes.
22         Q.   Then she says, "Other work takes place
23 but not progress as planned.  Can't move TED because
24 of fabrication of the weld collar is wrong."
25              What do you remember about Shaw having
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1 to its admission but not an objection to its use as a
2 an illustrative during his testimony.  Is that true?
3              MR. HARTNETT:  Yes.
4              MS. TUN:  Your Honor, I can elicit the
5 information for that and lay a foundation for it to be
6 admitted.
7              THE COURT:  Why don't you use it as
8 illustrative, and then I can better evaluate whether
9 it should be admitted.

10              MS. TUN:  That's fine.  So we can go
11 ahead and publish it, right?
12              THE COURT:  You're welcome to publish
13 it.
14              MS. TUN:  All right.  Thank you.
15         Q.   (BY MS. TUN)  Dr. Borcherding, can you
16 represent for us what this slide represents?
17         A.   Yes, this lists the documents that I
18 reviewed in preparation for my report that I wrote in
19 July of 2010.
20         Q.   Okay.  And can you go through and talk
21 with us about what each one of these represents?
22         A.   Yes.  The first one, the supervisory
23 reports, these were -- these notebooks were put
24 together by foremen, general foremen, superintendents,
25 construction engineers.  For example, you heard from
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1 Rob Gappa.  I read his notebook.  You heard from
2 Mr. Ezell.  I read his notebook.  These were people
3 supervising the work in the field.
4         Q.   What about -- you have several weekly
5 and monthly reports listed here.  Can you tell us why
6 you looked at those?
7         A.   Yes, I looked at the Shaw weekly reports
8 and Shaw monthly reports to get an understanding of
9 the problems affecting the project, in particular, the

10 problems affecting the labor productivity.
11         Q.   And you also have on here you looked at
12 several deposition transcripts; is that correct?
13         A.   Yes, 25 deposition transcripts on the
14 project, and that included, as is indicated here, 466
15 exhibits.  So if you read a deposition from someone
16 like Mr. Ezell, there's usually about 50 or 60
17 exhibits that are attached to the deposition itself.
18         Q.   Did you also look at photographs of the
19 work?
20         A.   Yes.
21         Q.   And did you also visit the site?
22         A.   Yes.  On February 11th, I was on the
23 site to visit the site, get an understanding of the
24 work that was relatively unimpacted to develop the
25 measured mile, and to interview people on site.
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1         Q.   And approximately how many people did
2 you talk to on site?
3         A.   I interviewed five people on the site.
4 Fred Holderman was the general foreman and
5 superintendent for electrical work.  Jason Ezell was
6 the construction manager.  Leroy Gonzales was the
7 general foreman and superintendent for electrical
8 work, and Greg Cermah was piping general foreman on
9 the project, and one other ironworker general foreman.

10         Q.   And this list that you have -- that you
11 prepared and you have up here in addition to the
12 photographs and the site visit interviews that we've
13 talked about, does that make up the materials that you
14 relied upon in conducting your analysis?
15         A.   Yes.  This was most of the information
16 that I utilized to do the analysis.
17         Q.   Did you also use quantitative and
18 qualitative information that you received from Shaw?
19         A.   Yes.  I received a table that indicated
20 the earned hours for a work package and the actual
21 hours for a work package.
22         Q.   The materials that you reviewed in order
23 to conduct your analysis, what we've been discussing
24 here, did you find the information in those materials
25 to be reliable?
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1         A.   Yes.  This was the typical information I
2 look at when I try to understand the cause of the
3 productivity loss.  What I like to do is try to find
4 information close to the work, and usually the best
5 information are logs, diaries, or supervisory
6 notebooks.
7         Q.   And did you find that this information
8 was sufficient for purposes of your analysis?
9         A.   Yes, it was very useful information.

10         Q.   And based on your examination of these
11 materials, were you able to determine the causes of
12 Shaw's productivity loss on Comanche 3?
13         A.   Yes, I was able to determine the causes
14 of the productivity loss that Shaw experienced due to
15 problems caused by Xcel.
16         Q.   Okay.  And you've prepared a slide
17 summarizing those issues.  Can you look at
18 Demonstrative 131, please?  Did you prepare this
19 slide, Dr. Borcherding, Demonstrative 131?
20         A.   Oh, yes.
21         Q.   And does this set forth the causes of
22 the productivity loss that you discovered?
23         A.   Yes.  These are subheadings from my
24 report.
25              MR. TUN:  All right.  Your Honor, at
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1 this time, I would offer Demonstrative 131.  Right
2 now, we can do it as illustrative purposes.
3              MR. HARTNETT:  Well, I object to the
4 offer at this time as lacking foundation.  The exhibit
5 is a summary, but Ms. Tun has yet to lay any
6 foundation for the basis of his opinions.
7              MS. TUN:  Your Honor, I believe I have
8 laid the appropriate foundation.  Dr. Borcherding
9 testified that upon review of these materials, he was

10 able to conclude the causes of Shaw's productivity
11 loss and that he had prepared a slide summarizing what
12 those causes were.
13              MR. HARTNETT:  If I may, Your Honor --
14              THE COURT:  Well, I think that we're
15 spending too much time on this issue, respectfully.
16 I'm going to overrule the objection.  It's not really
17 a 1006 issue because this is painting with very broad
18 strokes.  It doesn't really go to the substance of any
19 of those underlying materials.  So what number is this
20 again?
21              MS. TUN:  It's Demonstrative 131.
22              THE COURT:  Demonstrative 131 is in.
23              (Exhibit 131 was received in evidence.)
24              MS. TUN:  If we could publish
25 Demonstrative 131.

2157

1         Q.   (BY MS. TUN)  Dr. Borcherding, could you
2 tell us what this slide shows?
3         A.   Yes, this slide shows the measured
4 causes of productivity loss that I feel caused Shaw to
5 suffer labor overrun on this project.  And as you can
6 see, the root cause or the major cause in my mind is
7 Xcel never assumed the role they should have as the
8 construction manager of the project and they did not
9 coordinate the prime contractors, and this caused

10 difficulties that the contractors like Shaw
11 experienced on the project.
12         Q.   Did you find other causes of
13 productivity loss in addition to that?
14         A.   Yes.  The interviews and the supervisory
15 reports indicated problems of congestion that created
16 interferences with one another, interferences with the
17 work, starting and stopping and moving because you
18 couldn't complete an activity.  There was difficulties
19 with priority changes.  The work force that I
20 interviewed and the supervisory notebooks indicated
21 that work became hot -- and that meant that plan work
22 that people were supposedly going to do wasn't going
23 to be done at that point -- and they had to move over
24 to other work, and that's the priority changes and
25 relocation of crews.
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1              If you stop planned work, you have to
2 store materials, and then you have to restart the new
3 work.  So you've got to get the materials, the tools,
4 the equipment, and information, all that together to
5 do that work.
6         Q.   I know you have it listed here as four
7 separate bullet points, but are the major causes of
8 productivity losses that you found, are they
9 interrelated?

10         A.   Yes.  For example, if there's
11 inefficiencies of congestion and crew interference and
12 you lose time and you're delayed, you have to overcome
13 that time by doing a schedule acceleration, and that
14 requires overtime or overmanning or shift work; and
15 it's also an inefficiency.
16         Q.   Were you able to determine what or who
17 was the causes -- or who caused these major issues
18 that resulted in productivity loss of Shaw's work?
19         A.   Yes.  I felt that Xcel just didn't do
20 the work that they should.  For example, they were to
21 schedule this whole project, and I read this
22 deposition comment from Jim Ransom, the scheduler,
23 that the schedule he put together was a cartoon.
24              MR. HARTNETT:  I'll object as hearsay.
25              THE COURT:  Overruled.  Go ahead.
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1         A.   That the schedule he put together was a
2 cartoon.  This was in his deposition.  And he
3 mentioned that about ten times there.
4         Q.   (BY MS. TUN)  What is the problem with
5 not having a good integrated scheduler?
6         A.   The integrated schedule was needed by
7 Shaw so they could better plan their work.  This was a
8 comment that was really driven home to me by Jason
9 Ezell in regard to not having a schedule.  In my mind,

10 Xcel should have had a scheduling group, three or four
11 people, and they had one.
12         Q.   Are there other specific examples of the
13 causes of productivity loss that you found in your
14 review of the materials?
15         A.   Yes.  For example, in the boiler area,
16 the congestion and the crew interference and the
17 starts, stops, and moves, problems with safety, there
18 you heard many, many times where areas were cordoned
19 off with red tape, preventing work.  This delayed and
20 disrupted the Shaw work in that area.
21              There were problems in the turbine
22 building that Shaw experienced because of information
23 delays from Mitsubishi, the turbine manufacturer.
24         Q.   Let's talk specifically about some of
25 the effects on productivity that what you have up here
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1 productivity analysis in this case as well, didn't
2 you?
3         A.   Yes.  I did a modified total cost
4 analysis.
5         Q.   Why did you do a modified total cost
6 analysis when you had already done a measured mile
7 analysis?
8         A.   I did the modified total cost to check
9 the reasonableness of the figure that was calculated

10 by the measured mile analysis.
11         Q.   And can you explain to us the
12 methodology you used for your modified total cost
13 analysis?
14         A.   Yes.  The modified total cost analysis,
15 what you do is you look at the total hours that were
16 worked, you adjust those, and in this case, I adjusted
17 it for the subcontractor backcharges.  Then you look
18 at your estimate for the work.  In this case, the
19 estimate for the work from 2000 -- July of 2008
20 through December 2009, the performance factor was a
21 1.17.  That's 17 percent greater than the original
22 estimate.
23         Q.   All right.  So your modified total cost
24 analysis resulted in a productivity factor of 1.17 as
25 compared to the 1.13 in the measured mile analysis; is
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1 that correct?
2         A.   Yes.
3         Q.   For your modified total cost analysis,
4 does the comparability of the work -- Shaw's work play
5 any factor in that analysis?
6         A.   No.
7         Q.   That is only a factor in the measured
8 mile analysis; isn't that correct?
9         A.   That's correct.

10         Q.   If you could turn to Demonstrative 135.
11 And does this slide summarize the results of your two
12 productivity analyses?
13         A.   Yes.  The modified total cost analysis
14 indicated about 655,649 hours lost, and then we
15 already talked about the measured mile analysis of
16 687,988 hours lost.
17              MS. TUN:  Your Honor, Plaintiffs offer
18 Demonstrative 135 into evidence.
19              THE COURT:  Any objection?
20              MR. HARTNETT:  No objection.
21              THE COURT:  135 is admitted.
22              (Exhibit 135 was received in evidence.)
23              MS. TUN:  All right.  If we could
24 publish -- thank you.
25         Q.   (BY MS. TUN)  Dr. Borcherding, you
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1 mentioned that you did the modified total cost
2 analysis as a check on the results of your measured
3 mile analysis.  What was the result of that check?
4         A.   It was about a 30,000-hour difference,
5 which is about a 5 percent difference between the
6 measured mile analysis and the modified total cost
7 analysis.
8         Q.   And did that help you determine whether
9 the result of your measured mile analysis was or was

10 not reasonable?
11         A.   Yes, it indicated it was a reasonable
12 figure for the loss of productivity.
13         Q.   All right.  Now, do you know which
14 analysis -- the results of which analysis that Shaw is
15 claiming loss of productivity hours for?
16         A.   Yes.  They're using modified total cost
17 analysis, this 655,649 hours that were lost.
18         Q.   Do you know why they're using the
19 results of the modified total cost analysis instead of
20 the results of the measured mile analysis?
21         A.   Yes.  They indicated to me that they
22 were going to take a more conservative figure, which
23 would be the smaller figure.
24         Q.   And is it your opinion that the results
25 of the measured mile analysis or the results of the
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1 modified total cost analysis are an appropriate amount
2 of hours to seek for loss of productivity as a result
3 of Xcel's mismanagement in this case?
4         A.   Yes.  The modified total cost analysis
5 there is what another expert used to price the
6 productivity loss damages.
7         Q.   Do you know what that was priced at?
8         A.   Yes.  It was around $27 million.
9         Q.   All right.  And just to be clear, the

10 lost hours from the modified total cost analysis, does
11 that include any hours lost as a result of Shaw's own
12 issues?
13         A.   The modified total cost analysis, those
14 hours are hours that Shaw claimed as a result of
15 problems outside their control.  So they don't include
16 their own issues other than it's not a 1.0
17 productivity factor; it's a 1.17, which is 17 percent
18 difference than a 1.0.  And then they had this
19 deduction for subcontractor hours.
20         Q.   All right.
21         A.   Backcharges.
22         Q.   All right.  But the 655,649 result from
23 your modified total cost, that doesn't include any
24 hours lost as a result of any issues attributable to
25 Shaw; is that correct?
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1 recovering from our customers, and it really
2 depends -- whether we make more money or not depends
3 on their sales.
4              Q:   What about with regard to the cost
5 side of building a plant like Comanche 3?  Is Xcel
6 guaranteed to recover its costs?
7              A:   Guaranteed?  No.
8              Q:   Does Xcel expect to recover its
9 costs?

10              A:   Yes.
11              Q:   Okay.
12              A:   Again, you know, we set rates to
13 give us the opportunity to recover our costs.
14              Q:   And you intend to recover your
15 costs, correct?
16              A:   Yes.  I'll continue to file cases
17 to give us the opportunity to recover our costs.  Then
18 it's a matter of sales.
19              Q:   Okay.  But is there a standard you
20 have to meet in order to recover costs when you go to
21 the PUC?
22              A:   Just for Comanche?
23              Q:   Generally.  Or with regard to
24 Comanche.
25              A:   Yeah.  You have to meet a standard
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1 that it was a prudent investment, basically.
2              Q:   Okay.  So you have to show that
3 Xcel has acted prudently in the money it's spent,
4 correct?
5              A:   Yes.  And for Comanche there's also
6 a cap on what we can recover.
7              Q:   Mm-hmm.  What is that cap?
8              A:   I actually don't know.  It was a
9 formula.  I don't know the dollar value.

10              Q:   And what happens if your costs go
11 over that cap? Can you still seek to recover those
12 costs?
13              A:   I would have to look at the
14 settlement.  Typically, we would have an opportunity
15 to, but I think the settlement and the endorsement by
16 the commission of the settlement was pretty strong so
17 that the cap is pretty firm.
18              Q:   What happens if Xcel causes,
19 because of its own action, resources to be spent
20 imprudently?  Can it recover those costs?
21              A:   Can you give me an example of what
22 you mean by 'imprudent'?
23              Q:   Well, let me ask you -- you're sort
24 of the senior liaison for Xcel to the PUC, correct?
25              A:   Yes.
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1              Q:   That's your job?
2              A:   Yes.
3              Q:   Okay.  And you understand the
4 prudence standard for cost recovery, correct?
5              A:   Yes.
6              Q:   And if you -- you understand that
7 if Xcel meets that standard, then the commission will
8 allow cost recovery, right?
9              A:   They should allow it, yes.

10              Q:   Okay.  And what happens if Xcel
11 doesn't meet that standard?
12              A:   So if somebody challenged the
13 prudence?
14              Q:   Yes, or the commission challenged
15 prudence or the commission made a determination that
16 Xcel had expended resources imprudently, what would
17 happen?
18              A:   Well, the commission would then
19 tell us what happened associated with that.  They
20 would probably pull some amount of money out of our
21 rate base and disallow recovery on some amount of
22 dollars.
23              Q:   So, in other words, the commission
24 would take back money from Xcel if it determined that
25 Xcel acted imprudently?
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1              A:   No, they wouldn't really take it.
2 It's not like we would give money to the commission.
3 They just wouldn't -- they would set our rates based
4 on a rate base that didn't include the -- those
5 dollars.
6              Q:   Yeah.  And, I'm sorry, when I say
7 'take back,' I don't mean take back and give to the
8 commission, I mean take back and give to the rate
9 payers.

10              A:   No, they would just set the rates
11 that didn't reflect recovery of that investment.
12              Q:   Okay.  So they would lower the
13 rates on rate payers?
14              A:   Or not raise them as high, as much.
15              Q:   Okay.  Has that ever happened?
16              A:   That we've had anything found
17 imprudent?  We have -- we have some assets that aren't
18 in rate base right now in Colorado, but I don't think
19 that the commission actually determined that they were
20 imprudent.  I just think that they determined that
21 they were, like, plant held for future use that wasn't
22 currently suitable for rate recovery.
23              Q:   What's the definition of prudence?
24              A:   I would define it as that you took
25 reasonable actions in light of the circumstances known
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1         A.   Yes, I was.
2         Q.   Now, let's just -- let's back up a
3 little bit here just for a moment, Mr. Gappa.  You
4 mentioned this, but I want to just follow up on it.
5 There's a big tank, right, that water flows out of to
6 get to the boiler feed pumps?
7         A.   Yes.
8         Q.   How many gallons -- how big a tank is
9 that?

10         A.   It's a big tank.  I think it was
11 probably 20 to 30 feet long, and it was probably about
12 10 feet in diameter.  So it probably held more than
13 30,000 gallons.
14         Q.   More than 30,000 gallons?
15         A.   Yes.
16         Q.   And it's from there that the water
17 actually flows to the boiler feedwater pumps and they
18 pump it back to the boiler tubes?
19         A.   Yes.
20         Q.   And it flows, if I'm not mistaken,
21 through several pipes?  And Shaw supplied that big
22 tank, right?
23         A.   Yes.
24         Q.   And the water flows from the tank to the
25 pumps through several big pipes, right?
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1         A.   Yes.
2         Q.   Do you remember how many?  Is it three?
3         A.   Well, each pump has their own what we
4 call a suction pipe, so it's the supply to that pump,
5 yes.
6         Q.   So would there be three of them?
7         A.   Three?
8         Q.   Of these pipes that go from this huge
9 tank to the pumps.

10         A.   Yes.
11         Q.   And how big are those pipes?
12         A.   On the two big pumps, pumps A and B,
13 those pipes are probably 18-inch in diameter.  For the
14 startup pump, that was a smaller pipe, and I don't
15 remember.  I'd say that was probably in the vicinity
16 of 12 inches, maybe 16 inches in diameter.
17         Q.   Now, did anybody ever tell you that in
18 March of 2010, after you'd left the job site, large
19 quantities of dirt and debris were found on the sides
20 of those pipes that run from that big tank down to the
21 boiler feed pumps?
22         A.   It was found where?
23         Q.   In those 18-inch pipes that you just
24 described that run from the tank that Shaw supplied
25 down to the boiler feed pumps.
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1         A.   And did anybody -- please repeat your
2 question.  I'm sorry.
3         Q.   Yes.  Did anybody tell you that after
4 you left the job in January of 2010, in March of 2010,
5 large quantities of dirt and debris were found lining
6 those pipes that Shaw supplied that ran from the big
7 tank to the boiler feed pumps?
8         A.   No, nobody told me that.
9         Q.   So when you suggested to the jury this

10 morning that that peanut-butter-like debris must have
11 come from the boiler, nobody ever told you about the
12 dirt and debris that was found in those pipes?
13         A.   No, nobody told me that, but now this
14 picture is even better for me.  As I said, we did
15 chemical flushes of our pipes, and we did steam blows
16 that would have removed any of that material in that
17 piping.  And you do that to make sure everything is
18 clear.  So what you're explaining to me is where did
19 that stuff come from if it was on the inside of the
20 pipe.
21              The only work that I know that occurred
22 after the steam blows and the chemical flush that
23 could have gotten that debris there is the work that
24 occurred at the boiler.
25         Q.   We'll take that up with other witnesses,
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1 Mr. Gappa.
2         A.   Sounds good.
3         Q.   Now, I think I asked you this before.  I
4 apologize if I'm repeating myself.  I want to make
5 sure I've covered it, though.  With respect to the
6 water hammer -- I'm pretty sure I asked you -- Shaw
7 never submitted a change order request saying, "The
8 water hammer damaged the alignment to our pumps and,
9 therefore, we should be compensated"?

10         A.   You did ask that.
11         Q.   And the answer is no?
12         A.   As I said, I don't do change orders.
13 I'm not involved with the actual commercials ins.
14         Q.   Sure.  The same with the peanut butter
15 debris that was found in one of those pumps.  To your
16 knowledge, did Shaw ever submit a change order saying
17 that that peanut butter debris was somebody else's
18 fault and you should be compensated for the time and
19 expense for the repair of that pump?
20         A.   Again, I didn't have anything to do with
21 change orders, so I don't know if they did.
22         Q.   Let's take a look at Exhibit 4434.  Do
23 you recognize Exhibit 4434 as one of the internal
24 monthly reports that Shaw people on the site would
25 prepare and send up the ladder to Shaw executives?
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1         A.   Those are based on the schedule analysis
2 prepared by Mr. Caruso.
3         Q.   If we could go back to Exhibit 1083.
4 It's behind tab 3 of the binder.  Ms. Rice, you
5 mentioned markup and fee that you added to the direct
6 costs.  Can you explain what markup and fee are?
7         A.   Yes.  The contract has a provision for
8 markup and fee.  The markup is 10 percent of direct
9 costs, and the fee is 5 percent.

10         Q.   And in your 10 years of doing damages
11 analysis, is it common to see a markup and fee in
12 contracts such as the one in this case?
13         A.   Yes, it is common.
14         Q.   And the amount of the markup and fee in
15 this case, was it an amount that you have seen that's
16 reasonable and common in contracts of this type?
17         A.   Yes.  I've seen higher amounts, but this
18 is reasonable.
19         Q.   All right.  Let's move on to the third
20 line here, additional changes.  Can you tell us what
21 additional changes includes?
22         A.   Yes.  These are scope changes that were
23 initiated as change order requests by Shaw.  I
24 reviewed those changes and -- to determine any delay
25 claims included in those change orders.  And the 3.3
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1 million represents the change order requests that
2 remain pending that exclude any prior claims for
3 delay.
4         Q.   Why did you exclude the delay portions of
5 those change order requests?
6         A.   Because we did an independent analysis;
7 Tom doing the schedule analysis, and on the cost side
8 I determined the costs associated with delay.
9         Q.   So you didn't want to double count.

10         A.   That's correct.
11         Q.   All right.  Where did you get the
12 information for the costs on the additional change
13 order requests?
14         A.   These were pending change orders that
15 existed, I believe, before my involvement in the
16 project.  Or they existed before they were provided to
17 me from Shaw.
18         Q.   All right.  Let's move on to the next
19 line you have here titled "Unplanned Overtime Premium
20 Costs."  Can you explain to us what you mean by
21 unplanned overtime premium costs?
22         A.   Yes.  As of June of '08, Shaw planned to
23 incur overtime.  They planned to work their crews
24 essentially an average five days a week, 10 hours a
25 day.  So knowing the planned hours and comparing to
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1 the actual overtime that was incurred on the project,
2 I was able to determine the additional premium costs
3 that Shaw incurred above what it had planned.
4         Q.   And what methodology did you use to
5 determine those costs?
6         A.   I used a methodology where you -- I
7 extracted the actual premium -- or actual overtime
8 hours from Shaw's cost transaction detail, which Shaw
9 was very detailed into separating overtime, whether it

10 be time and a half or double time, from its regular
11 rates.  Sometimes that's not -- information that's
12 unavailable, which makes it challenging.
13              But in this case, that information was
14 available.  And I was able to take the total overtime,
15 subtract the planned overtime, and also deducted
16 rework that was incurred on an overtime basis to
17 determine an amount that would be included as the
18 premium costs claimed against Shaw, or -- excuse me --
19 against Xcel by Shaw.
20         Q.   So you first determined the amount of
21 unplanned overtime and then you determined the
22 premium.  Can you explain to us how you determined the
23 premium on the overtime?
24         A.   Right.  I can just give a perfect example
25 of -- or just an example would be, if you have a
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1 laborer who's paid 20 hours -- or is paid $20 an hour
2 to work eight-hour day, and then they incur overtime,
3 they're paid $30 an hour.
4              The overtime portion -- or the premium
5 portion is that additional $10 that they earn working
6 an overtime hour versus regular hours.
7              So the analysis of the overtime premium
8 costs only includes the portion that's in addition to
9 the regular wage rate.

10         Q.   So in your example, it only -- it only
11 includes that additional $10.
12         A.   That's correct.
13         Q.   All right.  So once you determined the
14 premium on the overtime and the unplanned overtime
15 hours, what did you do with that information?
16         A.   I took the unplanned hours multiplied by
17 the premium portion of the hourly rates, and I
18 determined the unplanned premium costs.
19              I also added the 12.71 percent burden
20 associated with premium costs and the appropriate
21 markup and fee to determine unplanned overtime premium
22 cost of 4.2 million dollars.
23         Q.   All right.  You mentioned that you added
24 a 12 percent burden.  Can you explain to us what you
25 mean by that?
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1         A.   Yes.
2         Q.   And the main steam, you show 22 field
3 welds, 6 with rework.  So would that be a failure rate
4 of more than 25 percent?
5         A.   Yes.
6         Q.   Again, far above any acceptable level?
7         A.   Far above, yes.
8              MR. HINDERAKER:  Okay.  Thank you, Tim.
9         Q.   (BY MR. HINDERAKER)  Now, was Alstom

10 responsible in any way for the problems that Shaw had
11 in getting its welding done on those critical lines?
12         A.   No.
13         Q.   And did Public Service do anything that
14 contributed in any way in Shaw's inability to get
15 those lines constructed and welded?
16         A.   We did not.
17         Q.   Now, were there other areas of the
18 project where the same poor quality of work by Shaw
19 caused major problems?
20         A.   Yes, there were.
21         Q.   What's another example?
22         A.   Another good example would be TED, the
23 turbine exhaust duct, the 30-foot diameter duct.
24         Q.   And just very briefly, why was that part
25 of the project beset by quality issues?
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1         A.   Well, we had weld failures, we had poor
2 quality control.  We'll see in a moment.  One of the
3 glaring issues you'll see is it's a 30-foot diameter
4 weld, a piece of pipe.  And Shaw erected like a
5 zipper, put one down, and you'll see this in
6 animation.  So they set one of these 30-foot ducts
7 down next to its partner and welded up a 30-foot
8 diameter duct.  I think it's 3/4-inch thick.
9              And later, they summoned one over and

10 put it in the wrong location.  So they had to cut the
11 30-foot duct in half, move it to the right location,
12 and then put like a band-aid over the entire diameter
13 and make two welds on the outside and two on the
14 inside to fix it.
15         Q.   Now, these issues that arose with Shaw's
16 construction of the turbine exhaust duct, did you make
17 contemporaneous records of them in your logs as you've
18 described?
19         A.   Yes.  I would walk this down every day.
20         Q.   And did you have an animation created
21 under your supervision that depicts Shaw's erection of
22 the turbine exhaust duct and notes the various
23 problems that Shaw encountered?
24         A.   I did.
25         Q.   And have you checked the animation
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1 against your own records as well as against
2 contemporaneous photographs to verify its accuracy in
3 every respect?
4         A.   I did.
5         Q.   Let's take a look at Public Service's
6 Demonstrative Exhibit 33.  And similarly here,
7 Mr. Kelly, just go ahead and narrate and ask
8 Mr. Piganelli to pause.  Let's go back.
9              THE WITNESS:  Yes, let's back up,

10 please, Tim.
11         A.   Okay.  Shaw began this work, my
12 recollection is, in January of '07, and I did not
13 begin detail logs until I think the early summer of
14 2008, but I was able to use references I had before
15 and photographs to kind of back up to this April 2008
16 date.
17              The planned finish date is October 2008.
18 And understand, this is the planned date in Shaw's
19 June 2008 schedule.  It's not the plan date from their
20 baseline schedule.
21         Q.   This is the postsettlement date?
22         A.   This is the postsettlement date.  It's
23 in April, and in June, they're projecting to kick this
24 thing in four months.
25         Q.   Let's just pause for a moment longer.
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1 What we're looking at there, is that the air-cooled
2 condenser?
3         A.   Yes.
4         Q.   And I think we may have said this, but I
5 know it's hard to remember all these things --
6         A.   I'll give you two minutes.
7         Q.   -- when it's coming at you, but the
8 turbine has steam that goes into that that spins the
9 turbine.  That's what makes the electricity, right?

10         A.   Yes.
11         Q.   Now, the steam has to go somewhere,
12 right?
13         A.   Yes.
14         Q.   And where it goes is the turbine exhaust
15 duct?  That's where the steam goes when it leaves the
16 turbine?
17         A.   Yes.  And technically, it goes to here
18 and another area.  The cooling tower -- Mr. Gappa
19 might have testified to the parallel or the hybrid
20 cooling system.  So it goes to those two areas.  And
21 in the summer -- sorry.  In the wintertime, this is
22 where it primarily goes.
23         Q.   And the whole point of the air-cooled
24 condenser is simply to condense that steam back down
25 to water so that you can pump it back into the boiler?
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1 anymore, but out of those 35 hits, most of them, 30 or
2 31, were that sort of thing.  They were reference to,
3 hey, we've got to get this tape thing under control,
4 and they were not directed to a particular contractor.
5              The other four, I found, yes, two were
6 cases where someone had put up red tape and blocked
7 Shaw and two were cases where Shaw had put up red tape
8 and was blocking someone else.
9         Q.   Okay.  Let's move on now and talk about

10 a new topic.  That is access plans.  Were access plans
11 another means that Public Service used to coordinate
12 the areas' base work on this job?
13         A.   Yes.  They are required by the contract.
14         Q.   You anticipated my next question.  This
15 is something specifically required by the contract; is
16 that right?
17         A.   Yes.
18         Q.   Let's take a look at Section 4.15.2.
19 And 4.15.2 A, it's titled Access Plan.  Do you see
20 that, Mr. Kelly?
21         A.   I do.
22         Q.   And it says, "As part of an integrated
23 project schedule, Contractor" -- that would be Shaw in
24 this case -- and did the other contractors have
25 similar provisions in their contracts?
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1         A.   I'm sorry.  I don't know.  I was not
2 familiar with their contracts.
3         Q.   Okay.  "As part of the integrated
4 project schedule, Contractor shall coordinate with the
5 Other Contractors to produce an access plan, which
6 will take into consideration the access necessary by
7 Contractor into areas under the care, custody and
8 control of Other Contractors in order to allow
9 Contractor to perform the portion of the work that

10 takes place in such areas."
11              And is that something that the
12 contractors would do, would cooperate on over the
13 course of this job?
14         A.   Yes.
15         Q.   And once the contractors had prepared
16 the access plan, what was Public Service's role?
17         A.   To review it and approve it.
18         Q.   And did you do that?
19         A.   Yes, we did -- well, we didn't approve
20 them all.  If there was an issue with it, we would
21 talk with -- I would talk with Shaw and say, "We don't
22 like this.  Can you do something else to make it a
23 little safer," and most of the time they would comply.
24 So there was never any access plan that was
25 permanently rejected.
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1         Q.   So you might say they needed to tweak it
2 before they approach?
3         A.   Yes, put up a barricade so no one jumps
4 in a trench or something like that.
5         Q.   Sure.  And then at the end of Section
6 4.15. -- let's go to Section -- Subsection B, I think.
7 Yes.  And then Subsection B says, "Pursuant to the
8 access plan, Contractor shall be provided the ability
9 and space to perform the work in question without any

10 unreasonable or material interference from Other
11 Contractors."
12              And in your experience, did that happen
13 when contractors would proceed under one of these
14 access plans?
15         A.   Yes.
16         Q.   And then it continues.  "Unless
17 otherwise agreed in the access plan by the applicable
18 Other Contractors, access shall not mean exclusive use
19 by Contractor of an area where both Contractor and
20 such Other Contractors will be performing work at the
21 same time."
22              Now, let's talk about that for just a
23 moment.  Is there anything unusual on a construction
24 site about having craftsmen from more than one
25 contractor working in the same general area of the
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1 plant or facility?
2         A.   No.
3         Q.   And under the contract, did any of these
4 contractors have a reasonable right to expect that if
5 they were in an area that there couldn't be anybody
6 else near them?
7         A.   No.
8         Q.   Let's talk a little more about how the
9 access plan system worked.  Was underground piping one

10 of the first access plans?
11         A.   Yes.
12         Q.   How did that happen?
13         A.   Why or how?
14         Q.   Pardon me?
15         A.   Why or how?
16         Q.   Either one, both.  You tell the story.
17         A.   As I mentioned early on, through the end
18 of 2006, Shaw was on site doing foundations and
19 underground piping work.  It's the rule that a
20 contractor on a construction site wants to get out of
21 the ground.  You want to get the foundations in,
22 underground pipe in.  If you can get electrical work
23 in, you want to get that done first before you start
24 the rest of your erection.  No one wants, you know, a
25 trench in the middle of their front yard when they're
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1 keeping with the contract's requirements and you were
2 able to get it improved or upgraded?
3         A.   Yes, and I don't want to -- you guys to
4 think that I'm the guy.  You know, as I mentioned
5 before, we have a team.  We have foundation experts,
6 welding experts, rotating.  If I went out there and I
7 saw something and I didn't understand what it was, I
8 would just go and get the Xcel guy to help educate me
9 on that, but -- and many times, that might have to

10 do -- like early on, I don't recall if I had been
11 involved in a concrete pour, but there were some of
12 the early concrete pours, standing next to John Bunten
13 and watching them happen, he would point out the
14 things that were required.  So if he wasn't around,
15 now I'd go and look at the things he taught me to look
16 at and make note of that.
17              On the quality aspect, if you're not
18 familiar with welding, there are very specific
19 requirements about how you have to keep and store the
20 weld rod you use.  Many times, we would find those
21 being violated from everyone, Alstom, B&W, but now
22 understanding what to look for, I could see those
23 things and then get Shaw to correct the issue.
24         Q.   If you saw something that wasn't in
25 compliance with the contract?
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1         A.   Right.  At that point, we had reviewed
2 all the engineering drawings.  So I wasn't going to go
3 out into the field and see a pump and say, "Wait a
4 second.  That's the wrong kind of pump."  We would
5 have caught that in the engineering review.
6         Q.   And was your background, having been
7 involved in developing the technical specifications to
8 the BOP contract, was that helpful to you in
9 monitoring Shaw's work and evaluating its compliance

10 with the specifications?
11         A.   Oh, yes.  I started in late '04.  The
12 bid for the contract was early '06, so I had read most
13 of it a few times at least in that year, and then -- I
14 don't have it memorized.  Then as you go in the plant,
15 I know where things are in the contract.  So I would
16 see something, and I could go to the contract and find
17 what section related to that particular event.
18         Q.   Now, as you'd walk around the site,
19 including the turbine building, if you observed Shaw's
20 work and you thought they weren't doing things in the
21 most efficient way or you thought they should take
22 this crew and put it over here and do that instead of
23 doing that, did you have the ability to tell Shaw how
24 to go about doing their work?
25         A.   No, the contract does not allow me to do
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1 that.
2         Q.   Let's take a look at Section 4.4.1 of
3 the BOP contract.  This section is called Supervision,
4 Superintendents and Field Service, and it says,
5 "Contractor" -- that's Shaw here, right?
6         A.   Yes.
7         Q.   -- "shall supervise and direct the work
8 competently and efficiently, devoting such attention
9 thereto and applying such skills and expertise as may

10 be necessary to perform the work in accordance with
11 the agreement.  Contractor shall be solely responsible
12 for and have control over construction means, methods,
13 techniques, sequences, procedures, and safety and
14 security programs and for coordinating all portions of
15 the Work."
16              And that capital W in Shaw's contract,
17 does that mean Shaw's work?
18         A.   Yes, it does.
19         Q.   So it's Shaw that's got control over the
20 schedule and over the means and methods of how they do
21 the construction?
22         A.   Yes, they do.
23         Q.   Now, that provision that Shaw gets to
24 control how it does its work, is that unusual in
25 construction contracts?
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1         A.   No.  I'm sure you'll see those similar
2 words everywhere.
3         Q.   Everywhere.  Is that pretty much
4 universal in construction contracts?
5         A.   Yes, it is.
6         Q.   Why is that?
7         A.   They bid the job fixed price, and they
8 had a plan for doing it a particular way.  I can't
9 tell them how to do it.  That's not my job.  That's

10 theirs.
11         Q.   A contractor won't give you a fixed
12 price and then say, "But you can tell me how you want
13 me to do it"?
14         A.   No.  That's not realistic.  Correct.
15         Q.   Now, you spent pretty much every day for
16 four years observing Shaw do its work; is that right?
17         A.   Yes.
18         Q.   What did you observe about Shaw's
19 ability to maintain schedule?
20         A.   They couldn't.  It just seemed like
21 everything would slip.  There might be -- they might
22 offer an excuse or a reason, but it didn't solve the
23 root problem.
24         Q.   And that inability to maintain schedule,
25 did that apply to the entire course of the project?
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1 this calculation.
2         A.   Yes.  I took Dr. Borcherding's lost
3 productivity analysis and deducted the -- to be
4 conservative, deducted all the engineering rework, and
5 then multiplied it by the 34.1 percent.  That's the
6 relationship -- the example I had given you as for
7 every 10 crew, you would have three or four indirect
8 laborers.  And then I used that average rate to
9 compute the incremental field manual labor cost.

10              Now, there's impact -- there's -- these
11 are indirect costs that are part of our delay analysis
12 on delay days.  And so I do an extraction to only
13 include the incremental component that's incurred on
14 planned days.
15              So then I determine that 5.4 million
16 dollars of the incremental costs occurred on planned
17 days, and applied the markup and fee to determine 6.3
18 million dollars of incremental field manual labor
19 costs incurred.
20         Q.   Okay.  You explained that you only -- you
21 only calculated the costs on unplanned days.  Where
22 are the costs for the planned days included in
23 already?
24         A.   This is the cost associated with the
25 planned days.  The unplanned portion of the
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1 incremental would be part of the delay costs.
2         Q.   All right.  I think I got the two -- the
3 two reversed, so --
4         A.   Yes.
5         Q.   So thank you for that clarification.
6              And what was your final conclusion as to
7 what the indirect field manual overhead costs were
8 with markup and --
9         A.   The incremental labor cost on planned

10 days is 6.3 million dollars.
11         Q.   Let's look now at tab 15.  Exhibit 1064,
12 page 1233.  Ms. Rice, would you describe for us what
13 this calculation shows.
14         A.   Yes.  This calculation shows the per diem
15 costs associated with the additional direct laborers
16 and indirect laborers, and the costs associated with
17 the small tools and consumables at the contract rate
18 of $4 per labor hour.
19         Q.   Where did you get the $4 per labor hour
20 for the tools?
21         A.   That was based on the contract.
22         Q.   And what was your conclusion as to what
23 the additional craft per diem and small tools and
24 consumables is due to Shaw?
25         A.   With markup and fee, 4 million dollars.
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1         Q.   Let's go back to tab 3, Exhibit 1083.
2 This last category here, additional subcontractor
3 costs, would you explain what is included in that line
4 item.
5         A.   Yes.  When I reviewed Shaw's cost report,
6 I identified that they had overran subcontractor
7 costs.  And so I discussed that with Shaw and asked if
8 they had any subcontractor cost overruns or claims.
9 And I was told yes.  And I had asked for the

10 supporting documentation to incorporate that into the
11 report.
12         Q.   Did you review supporting documentation?
13         A.   Yes, I did.
14         Q.   What kind of supporting documentation did
15 you review?
16         A.   Invoices, change orders, and pending
17 change orders from the subcontractors.
18         Q.   Let's look at tab 16 in your binder.
19 Exhibit 1064, page 1237.  Did you prepare this
20 summary?
21         A.   That's correct.
22         Q.   Would you walk us through what your
23 summary shows.
24         A.   Yes.  There were two subcontractors -- I
25 believe there may have been one or two others, but the
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1 ones that are being included in the claim are Farwest
2 and Scheck.  Farwest was impacted based on
3 acceleration and schedule delay.  And Scheck was
4 additional supervision that was required as a result
5 of the impacts.
6              The total amount for Farwest and Shaw --
7 Farwest is 2 million, and Shaw -- Scheck -- excuse
8 me -- is 1.5.  The total being 3.1.  And I did
9 identify that some of this cost has actually been

10 paid.
11         Q.   Has already been paid by Shaw?
12         A.   That's correct.  So the additional
13 subcontractor costs includes a portion that has been
14 paid, and a portion that is still due the sub as a
15 claim -- as a pass-through claim.
16         Q.   Let's go to tab 3, Exhibit 1083.  What
17 was your opinion on the total amount of damages due to
18 Shaw as a result of Xcel -- disruption delays and
19 accelerations caused by Xcel in this case?
20         A.   The total is 87.25 million.
21         Q.   Let's look back at tab 1 of your binder.
22 Demonstrative 146.  And this is a summary we looked at
23 yesterday.  Can you tell us the total amount of cost,
24 damages and contract balance that is due to Shaw from
25 Xcel as a result of your expert analysis.
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1 and the disruption to the direct laborers.  This is
2 the -- Dr. Borcherding is the -- has the expertise on
3 lost productivity.  I relied on his analysis of the
4 impact hours.  And what I did is, I applied the
5 average wage rate for direct laborers to determine the
6 costs associated with Dr. Borcherding's analysis of
7 the lost productivity hours.
8         Q.   All right.  Let's look at a summary of
9 your calculation, which is Exhibit 1064, page 103.

10 It's behind tab 9.  Would you walk us through your
11 loss of productivity cost calculation that's on your
12 screen.
13         A.   Yes.  The number that you depict, the
14 655,649, that is Dr. Borcherding's loss of
15 productivity direct labor hours.  And then I applied
16 the average wage rate of $42.06.  And that's the
17 average wage rate, excluding any overtime, because we
18 already picked up any claims associated with overtime
19 that was incurred in the premium costs.  So we
20 didn't -- this is just the regular time.  To come up
21 with 27.5 million dollars.  We --
22         Q.   Let me interrupt you right there.  Where
23 did you get the regular -- the weighted average
24 regular rate with burden of $42.06?
25         A.   I took the total labor cost -- direct
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1 labor costs paid -- the regular portion of the direct
2 labor costs incurred divided by the direct labor hours
3 incurred from the June '08 -- or July 1, 2008, time
4 period going forward, and applied that rate.
5         Q.   And the $42.06, did that appear
6 reasonable to you --
7         A.   Yes.
8         Q.   --  given your experience?
9         A.   Yes.  In fact, I've seen rates between

10 the parties at closer to $44 an hour.  So based on the
11 different rates that I've seen in the project
12 documents, 42 seemed reasonable.
13         Q.   All right.  I'm sorry I interrupted you.
14 Why don't you go ahead and continue.
15         A.   Okay.  So after applying
16 Dr. Borcherding -- or the wage rate that I determined
17 for direct laborers, when I multiplied by
18 Dr. Borcherding's loss of productivity hours, I
19 determined 27.57 million dollars of direct labor costs
20 related to the impacts.
21              Then I also did a deduction to remove
22 unplanned engineering rework.
23         Q.   Why did you do that deduction?
24         A.   To be more conservative.  Shaw is not
25 claiming the unplanned engineering rework.
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1         Q.   Okay.  What did you do next?
2         A.   I then applied the markup and fee for the
3 contract and determined the direct labor impacts to be
4 27.56 million, based on Dr. Borcherding's lost
5 productivity analysis.
6         Q.   Let's go back to Exhibit 1083, which is
7 behind tab 3.
8         A.   Okay.  Thank you.
9         Q.   Moving on down the line, after loss of

10 productivity, you have incremental field overhead.
11 Can you explain what incremental field overhead is?
12         A.   Incremental field overhead represents the
13 additional indirect costs that Shaw incurred as a
14 result of disruption, resequencing of work and impacts
15 and acceleration.  The --
16         Q.   What categories are included in
17 incremental field overhead?
18         A.   The categories that are included in
19 incremental field overhead is the indirect craft hours
20 associated with the impact, which I did an analysis of
21 that to determine the hours of additional indirect
22 craft.  And then I also included the additional per
23 diem costs and small tools costs associated with the
24 additional direct laborers that are part of the
25 impact -- lost productivity analysis.
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1         Q.   All right.  So we have the indirect craft
2 overhead, the additional per diem overhead, and the
3 small tools.  Those are the three categories in the
4 incremental field overhead; is that correct?
5         A.   That's correct.
6         Q.   All right.  Let's start with the indirect
7 field overhead.  Would you explain what that means?
8         A.   As a result of the disruption, Shaw had
9 to increase its indirect support.  There really

10 isn't -- I haven't seen where there's records to
11 really do -- that exist to substantiate exactly when
12 the increase of this indirect support occurs, but a
13 reasonable analysis to try to understand how this
14 impact of direct craft and how they're disrupted and
15 having issues with resequencing their work, they --
16 you need more indirects, because you're in different
17 places.
18              You might be working in more than one
19 area, so you can't have a safety -- you know, one
20 safety manager can't be supervising four locations at
21 the same time.  So you're going to have to increase
22 the number of -- of safety personnel on the job.  That
23 would be an example.
24         Q.   In addition to safety personnel, can you
25 give us one or two other examples of indirect --
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1 anything to interfere with Shaw's ability to get this
2 turbine erected?
3         A.   All we did was offer Todd every day to
4 help him out with the erection, but no, we did not.
5         Q.   Okay.  Let's talk about some issues that
6 have come up over the last few days here in the
7 courtroom and get your thoughts on them.  First, Shaw
8 has alleged that it was not able to complete its
9 piping systems in the turbine building until Alstom

10 completed their piping systems in the boiler building.
11 Is there any truth to that?
12         A.   I recall that testimony, and there's no
13 truth to that.
14         Q.   Why?
15         A.   When I heard the testimony, I believe it
16 was in reference to terminal points where Alstom had a
17 piping system to a terminal point and Shaw would take
18 that system back to the turbine building.  And those
19 terminal points, tie points, interfaces, that would be
20 the things that Alstom handed off.  And that's a fixed
21 point in space.
22              And the fact that Alstom has that or any
23 of the other 200 feet of their system in place has no
24 effect on Shaw being able to install from the turbine
25 building through the boiler building their 200 feet of
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1 pipe and come up and make that weld.
2         Q.   Okay.  And can we go back into the
3 records and see when these tie points were handed over
4 by Alstom?
5         A.   Yes.  We kept track of that.
6         Q.   All right.  We'll save that for another
7 day.  Now, when Public Service removed piping work
8 from Shaw's scope -- we talked about removing the
9 electrical work from Shaw's scope because they weren't

10 getting it done.  You're aware of that generally?
11         A.   Generally.
12         Q.   And that was given to FPD Main?
13         A.   Yes.
14         Q.   But did Public Service also remove
15 certain piping work from Shaw's scope?
16         A.   Yes, in the boiler area.
17         Q.   And was that also because Shaw just
18 wasn't getting it done?
19         A.   Yes.
20         Q.   And to what contractor did Shaw (sic)
21 award that piping work that was removed from Shaw's
22 scope?
23         A.   Azco, A-z-c-o.
24         Q.   Were you involved in overseeing that
25 work in any way?
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1         A.   Yes, in the turnover of the superheat
2 pipe to Azco and in the turnover of the boiler drains
3 pipe to Azco.  If you recall, I was trying to explain
4 how the boiler drains down to those two tanks.  So
5 that drain piping as a system was handed over to Azco.
6         Q.   And those are both piping systems that
7 are located in the boiler building?
8         A.   Yes.
9         Q.   And what was your role?

10         A.   When we gave the boiler drain piping to
11 Azco, I was working with them in overseeing their work
12 and coordinating the transfer of the pipe equipment
13 and all the hangers from Shaw to Azco and then, you
14 know, helping them with access in the building.
15         Q.   And did you help with the coordination
16 between Azco and Alstom?
17         A.   I helped.  It didn't take much help.
18 They worked pretty well together.
19         Q.   What did you observe during those weeks
20 when you had that role?
21         A.   Well, I had been watching Shaw install
22 that piping and other piping systems, and my immediate
23 impression when Azco started working under me or under
24 my observation was they worked much more efficiently,
25 they worked with smaller pipefitting crews, they
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1 worked in areas of the boiler that Shaw had refused to
2 work because Shaw said they were too congested.  And
3 that's one of the reasons why Shaw was refusing to do
4 the work.  And Azco just moved in, built their
5 schedule, and got it done.
6              Azco preplanned their work, and they
7 actually installed piping systems in the boiler before
8 Alstom handed it off to them.  So they just
9 proactively said, "Well, we know sometime in the

10 future Alstom is going to have their pipe up there.
11 Let's just do all our stuff so when Alstom gets there,
12 we can make the final weld."
13              I found them very proactive in doing
14 work-arounds.  If there was an area where Shaw had to
15 rework, if there was a bust or interference, instead
16 of coming to me and saying, "What do you want us to
17 do?"  They would come up with a plan and say, "Is it
18 okay?"  And Shaw would approve that or not.
19              But 3 o'clock meetings, I didn't hear
20 them complain about congestion.  They just got in
21 there and knocked it out.  I worked in there for about
22 three months, and then I handed over that
23 responsibility to another Shaw employee, Scott Eddy.
24         Q.   Another topic.  You were here, I think,
25 when Rob Gappa testified that he thought the boiler
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1 Mr. Farmer, did you have some input into this letter?
2         A.   Yes, I did.
3         Q.   And I'm not going to go over it in
4 detail, but what's the gist of Exhibit 5108?  And by
5 the way, the date is what?
6         A.   August 26 of 2010.
7         Q.   And just briefly, what's the gist of this
8 correspondence?
9         A.   We're just reaffirming our positions, the

10 things I just mentioned about substantial and
11 mechanical, that Shaw has not met those requirements.
12         Q.   And do you advise them here that you are
13 going to take over the remaining punch list items and
14 complete them?
15         A.   Yes.  In item 3 on page 2.
16         Q.   Yeah.  You say, "As a result of SSW's" --
17 that's Shaw/Stone & Webster?
18         A.   Yes.
19         Q.   -- "failure to make diligent progress on
20 the punch list, Xcel Energy hereby provides SSW with
21 30-day notice of Xcel's intent to take over all
22 remaining punch list work pursuant to paragraph 16.8
23 of the BOP contract."
24              Have you carried that out subsequent to
25 sending this letter?
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1         A.   Yes.  We began working on some of these
2 items.
3         Q.   Okay.  I want to ask you about one last
4 thing, Mr. Kelly, and then we'll be done.
5              Now, we know that there were several
6 prime contractors on this site, and there's an exhibit
7 that plaintiff's counsel has put up a couple of times
8 that shows Public Service at the top and then, I
9 think, six contractors, Kiewit, Karrena and so forth.

10 But is it fair to say that there were three principal
11 contractors involved in this Comanche 3 project?
12         A.   Three principal contractors on-site.
13         Q.   On-site.  And those were who?
14         A.   B&W, Alstom, and Shaw.
15         Q.   Now, we've heard a lot about Shaw and
16 Alstom in this trial so far, very little about Babcock
17 & Wilcox or B&W.  And let's just make sure again
18 everybody remembers, you know, who they were and what
19 their role on the project was.
20              Is this blue area that is Babcock &
21 Wilcox?
22         A.   It is.
23         Q.   And what is that?  What was the nature of
24 their work?
25         A.   You'll hear -- the back end is a lazy way
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1 to say it.  It's the air quality control system.  The
2 components that take the sulfur and the mercury and
3 things like that out of the flue gas before it goes up
4 the stack.
5         Q.   And Alstom's work is actually in the
6 middle of these three areas?
7         A.   Yeah.  They're kind of pinched in there.
8         Q.   So the boiler would send steam this way
9 to the turbine; is that right?

10         A.   Yes.
11         Q.   To Shaw.  And it would send flue gas from
12 the boiler, from burning all that coal, this way to
13 Babcock & Wilcox; is that right?
14         A.   Yes.
15         Q.   And so did Babcock & Wilcox have to
16 interface with Alstom as Shaw did?
17         A.   Yes.
18         Q.   And did Babcock & Wilcox also have to
19 interface with Shaw as Alstom did?
20         A.   Yes.
21         Q.   And why do you say that?  What was the
22 nature of that?
23         A.   Shaw's relationship with Alstom was
24 similar to B&W.  Piping tie points and wiring all the
25 electrical equipment and installing the foundations.
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1         Q.   Now, we've heard Shaw say over and over
2 in this trial that they couldn't get their work done
3 on time, because Alstom was late.  Have you heard that
4 generally?
5         A.   I have heard that generally.
6         Q.   And, of course, Alstom said they couldn't
7 get their work done because Shaw was late.
8              MR. McCORMICK:  Objection, Your Honor.
9 That's leading, argumentative, and completely

10 unsupported by the record.
11              THE COURT:    Sustained on the first two
12 grounds.
13         Q.   (BY MR. HINDERAKER)  Now, what about
14 Babcock & Wilcox?  What did they do?
15         A.   They got done on time.
16         Q.   They didn't -- they didn't wait for
17 Alstom?
18         A.   No.  They had their plan and their craft
19 and, you know, their organization.
20         Q.   And they didn't wait for Shaw?
21         A.   No.
22         Q.   They got their work done on time?  They
23 met their schedule?
24         A.   I believe so, yes.
25         Q.   What did they do when they got their work
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1 looking at the film would think.
2              MR. HARTNETT:  I'll rephrase the
3 question.
4              THE COURT:  All right.
5         Q.   (BY MR. HARTNETT)  Was it obvious to you
6 what we were seeing was rust and corrosion from the
7 wall of the pipe itself?
8         A.   I mean it seemed like the most obvious
9 source of the issue that we had going on, yes.

10         Q.   And no one from Shaw at that time made
11 any allegation that it was debris from the boiler that
12 had fouled their pump; isn't that true?
13         A.   That is true, yes.
14         Q.   Now, this particular pump that was
15 contaminated, it had to go off-site to be repaired; is
16 that right?
17         A.   Yes.
18         Q.   And then it was brought back; is that
19 right?
20         A.   Yes.
21         Q.   And what happened then?
22         A.   The pump was originally shipped off-site
23 after it had seized the first time in mid-January, and
24 there was a series of events during the time that the
25 pump was at the vendor's shop, which in this case was
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1 Sulzer.  They actually managed to destroy the shaft in
2 the process of doing pump repairs.  We had to get a
3 new shaft or they had to supply a new shaft and
4 rebuild the pump pretty much from scratch.  So the
5 pump did come back to the site early March time frame.
6              We at that point then -- we were
7 running -- the plant was in service at that point,
8 operating at 50 percent load.
9         Q.   So let me pause there.  So this is in

10 early March of this year, 2010?
11         A.   2010, yes.
12         Q.   And the plant is running on one boiler
13 feed pump?
14         A.   That's correct.
15         Q.   And can the plant get to full load on
16 one boiler feed pump?
17         A.   No.
18         Q.   Okay.  So what happened when the A pump
19 came back?
20         A.   A pump came back, and we -- once it was
21 reassembled into the casing and placed back on turning
22 gear, the vendor insisted that an overspeed test be
23 done, and that's normal procedure for commissioning a
24 brand-new pump.  So the overspeed test was done, and
25 what that test does is it's a safety feature for the
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1 turbine driver so that if for some reason the pump
2 goes into a run-out condition or a run-away condition,
3 if you overspeed that pump beyond its design limits,
4 it will safely trip that pump.
5              So we did an overspeed test, and the
6 test was successful; and the pump appeared to be
7 working fine.  And on the coast-down of the pump -- I
8 mean the overspeed test by definition will trip the
9 pump on coast-down.  As the pump was coasting down,

10 when it gets down to about 100 rpm, it should go on
11 turning gear, and the pump failed to go on gear.  It
12 attempted to go on gear, but did not stay on gear.
13 After that event, we investigated that, and it turned
14 out the pump seized yet again.
15         Q.   So the pump seized a second time?
16         A.   That's correct.
17         Q.   And what was the cause of this seizure
18 the second time?
19         A.   Well, it's -- in my opinion, it was the
20 same source.
21         Q.   More debris?
22         A.   Yes.
23         Q.   From the same pipe?
24         A.   From the same pipe.
25         Q.   So when was it that Shaw finally had two
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1 fully functional boiler feed pumps?
2         A.   March 26th.
3         Q.   Of this year?
4         A.   2010.
5         Q.   And then how soon after that did the
6 plant achieve full load?
7         A.   March 31st.
8         Q.   So there was some ramp-up to full load
9 after Shaw got its pumps in full operation?

10         A.   Yes.  We had some scrubbers to work on,
11 but yes.  It doesn't happen instantaneously.
12         Q.   Now, you have been working at the plant
13 pretty much full time all the way through today; is
14 that right?
15         A.   That's correct.
16         Q.   Now, are there issues at the plant now
17 related to Shaw's design of the plant?
18         A.   Yes, we still have issues.
19         Q.   And so let's just briefly go through
20 those issues.  What would you consider to be sort of
21 the most significant issue that -- with Shaw's design
22 that's impacted the plant today?
23         A.   Probably the most significant issue is
24 the fact that the performer's test demonstrated that
25 they could not make their back pressure guarantees.
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1 So as a result of that, the plant cannot run as
2 efficiently as it could otherwise run.
3              MR. HARTNETT:  Let's put up Schedule D.
4              (Document tendered.)
5              MR. HARTNETT:  Now, let's zoom in --
6 just cut off that last column there.  No, the other
7 way.  One more.  There we go.
8         Q.   (BY MR. HARTNETT)  All right.  I'm going
9 to ask you some questions to try to explain this back

10 pressure concept.  Is it true that the air-cooled
11 condenser and the surface steam condenser that uses
12 water from the cooling tower, do they create a vacuum?
13         A.   That's true.
14         Q.   Okay.  So what's atmospheric pressure,
15 by the way, around here?
16         A.   Around here, it's about 12 pounds per
17 square inch.  In terms of inches of mercury, which is
18 shown here on this document, it's 27 inches of
19 mercury.
20         Q.   So 27 inches of mercury is what we
21 experience in this courtroom, right?
22         A.   That's correct.
23         Q.   And the back pressure guarantee, for
24 case D, it's 3.7 inches of mercury; is that right?
25         A.   That's correct.

3163

1         Q.   So that's a pretty strong vacuum?
2         A.   Very strong vacuum.
3         Q.   So the idea here is that the air-cooled
4 condenser -- the air-cooled condenser and the surface
5 steam condenser that's supplied by the cooling tower,
6 they create a vacuum that helps suck steam out of the
7 turbine?
8         A.   Yes.
9         Q.   And the stronger the suction, the more

10 efficient the turbine is going to be?
11         A.   That's correct.
12         Q.   So Shaw in its contract guaranteed to
13 provide a certain amount of vacuum suction through --
14 coming out of the turbine; is that right?
15         A.   That's true.
16         Q.   And has Shaw been able to achieve the
17 guarantee that it promised in the contract?
18         A.   Not the conditions required by Case D.
19         Q.   Okay.  So how far did they miss it by?
20         A.   Better than half an inch.
21         Q.   So a half an inch out of 3.7, so instead
22 of 3.7, it's 4.3?
23         A.   4.3 and change.
24         Q.   So what impact does that have on the
25 overall performance of the plant?

3164

1         A.   Several impacts.  One, if you can
2 operate at that back pressure at that load, it will
3 require more fuel to maintain the same output.  So
4 that causes the efficiency of the plant to be
5 decreased.  And there are cases where on a hot day,
6 for example -- case D represents a 97-degree day.  So
7 if you have a day that's 97 degrees or higher and we
8 cannot make even 5 inches of back pressure, there are
9 limitations on the turbine operation where we cannot

10 operate at full load.
11         Q.   So because Shaw hasn't been able to
12 achieve its guaranteed back pressure, there are times
13 when this plant cannot achieve full load?
14         A.   There are times when we have not been
15 able to achieve full load, yes, due to back pressure
16 concerns.
17         Q.   So when Shaw told the jury that this
18 plant exceeds 750 megawatts of power, that's only true
19 some of the time; is that right?
20         A.   Well, if everything is operating
21 normally, we should be able to get 750 megawatts.
22         Q.   And sometimes you can do better than
23 that, and under some conditions, because of this back
24 pressure problem, you do worse than that?
25         A.   Yes.  It's known as a D rate, and you

3165

1 can have a D rate of the plant for many reasons.  And
2 so far, most of our issues have been really on the
3 air-cooled condenser affecting overall plant
4 performance.
5         Q.   The bottom line here is that the plant
6 that Shaw -- the air-cooled condenser and surface
7 steam condenser that Shaw provided result in a plant
8 that's less efficient than it otherwise would be?
9         A.   That's true.

10         Q.   There's been some testimony already
11 about the condensate pumps and the condensate system
12 that Shaw provided.  Are there problems with that as
13 well?
14         A.   Yes.
15         Q.   What -- with regard to the condensate
16 pumps themselves, what was Shaw required to provide in
17 terms of performance?
18         A.   Well, the condensate pumps, they're
19 required to provide three what we call them -- three
20 50 percent pumps.  So what that means is we should be
21 able to go to full-load capacity of the unit with two
22 pumps, with the third as a backup or standby pump.
23         Q.   So is that -- in your experience, is
24 that an industry standard?
25         A.   Commonly what you see is either a three
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11 condenser and the surface steam condenser that uses
12 water from the cooling tower, do they create a vacuum?
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15 by the way, around here?
16         A.   Around here, it's about 12 pounds per
17 square inch.  In terms of inches of mercury, which is
18 shown here on this document, it's 27 inches of
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1         Q.   So that's a pretty strong vacuum?
2         A.   Very strong vacuum.
3         Q.   So the idea here is that the air-cooled
4 condenser -- the air-cooled condenser and the surface
5 steam condenser that's supplied by the cooling tower,
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18         A.   Not the conditions required by Case D.
19         Q.   Okay.  So how far did they miss it by?
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22 of 3.7, it's 4.3?
23         A.   4.3 and change.
24         Q.   So what impact does that have on the
25 overall performance of the plant?
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1         A.   Several impacts.  One, if you can
2 operate at that back pressure at that load, it will
3 require more fuel to maintain the same output.  So
4 that causes the efficiency of the plant to be
5 decreased.  And there are cases where on a hot day,
6 for example -- case D represents a 97-degree day.  So
7 if you have a day that's 97 degrees or higher and we
8 cannot make even 5 inches of back pressure, there are
9 limitations on the turbine operation where we cannot

10 operate at full load.
11         Q.   So because Shaw hasn't been able to
12 achieve its guaranteed back pressure, there are times
13 when this plant cannot achieve full load?
14         A.   There are times when we have not been
15 able to achieve full load, yes, due to back pressure
16 concerns.
17         Q.   So when Shaw told the jury that this
18 plant exceeds 750 megawatts of power, that's only true
19 some of the time; is that right?
20         A.   Well, if everything is operating
21 normally, we should be able to get 750 megawatts.
22         Q.   And sometimes you can do better than
23 that, and under some conditions, because of this back
24 pressure problem, you do worse than that?
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1 can have a D rate of the plant for many reasons.  And
2 so far, most of our issues have been really on the
3 air-cooled condenser affecting overall plant
4 performance.
5         Q.   The bottom line here is that the plant
6 that Shaw -- the air-cooled condenser and surface
7 steam condenser that Shaw provided result in a plant
8 that's less efficient than it otherwise would be?
9         A.   That's true.

10         Q.   There's been some testimony already
11 about the condensate pumps and the condensate system
12 that Shaw provided.  Are there problems with that as
13 well?
14         A.   Yes.
15         Q.   What -- with regard to the condensate
16 pumps themselves, what was Shaw required to provide in
17 terms of performance?
18         A.   Well, the condensate pumps, they're
19 required to provide three what we call them -- three
20 50 percent pumps.  So what that means is we should be
21 able to go to full-load capacity of the unit with two
22 pumps, with the third as a backup or standby pump.
23         Q.   So is that -- in your experience, is
24 that an industry standard?
25         A.   Commonly what you see is either a three
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1 items, priority one items, that have still not been
2 corrected?
3         A.   Yes.  And some of those -- you can see
4 they've told me they completed about 18 that, when
5 either myself or another Xcel employee went out to
6 review it, we determined it was not complete.  And
7 then there's another subset of those that they're
8 refusing to do.
9         Q.   So based on at least your analysis and

10 your judgment, how many uncompleted priority one items
11 remain as of the present?
12         A.   That little box at the top shows 36.
13         Q.   Okay.
14              MR. HINDERAKER:  And for the record, that
15 was Defendant's Demonstrative 35 rather than 3.
16              THE COURT:    All right.
17         Q.   (BY MR. HINDERAKER)  Now, has Shaw ever
18 explained why they have failed to finish up these
19 priority one items?
20         A.   Well, I mentioned they said some, they
21 believe, are not required by the contract and refuse
22 to.  Others, they mentioned they were just hard to do,
23 too much work.
24         Q.   Now, subsequent to this exchange that you
25 had with Shaw about the category one items, did you

2891

1 discover another problem that was relevant to
2 mechanical completion?
3         A.   Yes.  The condensate pumps.
4              MR. HINDERAKER:  And before we talk about
5 that issue, let's just quickly, Tim, if we might, do
6 the flyover of the condensate pumps as a remainder of
7 what it is we're talking about.
8         Q.   (BY MR. HINDERAKER)  The condensate
9 pumps, are they located in the turbine building?

10         A.   Yes.  On the north end.  And I'll talk as
11 we're going.  There are three condensate pumps.  The
12 contract requires three.  But the contract
13 specifically says that we need to be able to operate
14 at full load with only two pumps.  So effectively, one
15 is a spare.
16              And you can operate them in any
17 combination.  There's just always one spare.
18         Q.   And the contract -- does the contract say
19 that each one is supposed to be a 50 percent --
20         A.   Correct.  So two at 50 percent.  A
21 hundred percent, with one spare.
22         Q.   And let's leave that up there as we talk
23 about the condensate pumps until we have another
24 exhibit.
25              And what was it that caused Public

2892

1 Service to realize that these condensate pumps were
2 not furnished as required by the contract?
3         A.   After Shaw got to build a few pumps
4 working in March, and we able to -- March 2010 -- and
5 we were able to ramp up and load, we found that we
6 couldn't get to 750 megawatts with only two pumps.  So
7 we'd always have to turn on a third pump to get us to
8 the contract value of 750.
9         Q.   Why did you need that third pump?  Why

10 was that a problem?
11         A.   Well, it's amazing when you think it's
12 inexpensive.  But these pumps are generally
13 inexpensive.  And we put it in the contract to have
14 the spare, because we wanted -- we thought it was
15 cheap insurance to have a spare pump.  If you only had
16 two 50 percent pumps and one went down, there would be
17 a significant hit to the electricity you put on the
18 grid.
19         Q.   And so this way, if one goes down, you
20 could repair it without having the plant all of a
21 sudden drop down to half capacity?
22         A.   Yes.  There are controls in place.  So if
23 the -- the computer system in the plant senses one
24 pump has failed, it will automatically turn the spare
25 pump on, and there wouldn't be a disruption.

2893

1         Q.   And has Public Service determined why it
2 is that the condensate pumps don't fulfill the
3 contractual requirement?
4         A.   Shaw didn't properly design them.  When
5 Shaw did the calculations to size the pumps to
6 determine how big they were, they forgot three very
7 important flows that the pumps needed to serve.
8         Q.   Flows of?
9         A.   Water.

10         Q.   Water.  And have you notified Shaw of the
11 problem with the condensate pumps?
12         A.   Yes.  We obviously -- at the end of March
13 when we couldn't get the full load, we started talking
14 about it.  We started testing on-site with Shaw, and
15 that testing confirms that they're not operating per
16 the contract.
17         Q.   What's the current status of that?
18         A.   Shaw has proposed to us taking one pump
19 out, sending it back to their manufacturer shop in
20 California.  Then they'll do some inspecting --
21 inspections of their piping system too.  And, you
22 know, when that test confirms the pumps aren't
23 operating as required, then they'll look at
24 reengineering and redesigning them.
25         Q.   Are these pumps required for mechanical
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1 the island, it was truly an engineer.  They did the
2 engineering for their particular scope of work.  It
3 was a firm price contract.  They also did the
4 procurement.  They selected at least some of the
5 smaller minor equipment that was associated with that,
6 and they did the construction piece of that, the means
7 and methods as to how they would follow that
8 construction.  That was also as part of their
9 individual contracts, and they did the individual

10 scheduling associated with that.
11              So clearly that was the outline as to
12 how we laid out those contracts.
13         Q.   So Xcel and Public Service Company chose
14 to use the island engineer, procure, and construct
15 contracting approach to Comanche 3?
16         A.   Yes, they did.
17         Q.   Was there a balance of plant island that
18 was going to be one of the EPC contracts for Comanche
19 3?
20         A.   Yes, it was.  It was basically the
21 turbine generator building, the air-cooled condenser,
22 and the cooling towers associated with that project as
23 well as quite a bit of the piping and electrical work
24 associated with bringing everything together.
25              Emerson was the DCS provider that was

3415

1 also as part of that overall contract.
2         Q.   And did you bid the balance of plant
3 contract?
4         A.   Yes, we did.  One of the requirements or
5 requests -- requirements that the Public Utilities
6 Commission in Colorado asked us to do was to
7 competitively bid as much of the work as we could or
8 all of the work, and this turnkey island concept
9 certainly enabled us to be more effective in that

10 bidding process because with a smaller scope of work,
11 we could get more people involved in it.  So yes, they
12 were competitively bid.
13         Q.   And was it bid on a fixed-price contract
14 basis?
15         A.   Yes, it was.
16         Q.   Who was the successful bidder?
17         A.   Shaw Stone & Webster was.
18         Q.   And why were they the successful bidder?
19         A.   They were the successful bidder due to a
20 number of factors.  As we take a look at the overall
21 bid analysis, as we evaluate contractors, we look at
22 price, we look at safety record, we look at previous
23 jobs that they've done, we look at team members
24 associated with it.  So that overall matrix was why we
25 selected Shaw, and clearly they had a price advantage

3416

1 over their next competitor.
2         Q.   And did Shaw and Xcel engage in a
3 process by which they negotiated a written BOP
4 contract?
5         A.   Yes, we did.  There was a series of
6 meetings.  Basically what we ended up doing was
7 splitting into two groups; a technical group and a
8 contracts group.  There was a series of conversations
9 in and around the response to the bid proposal, and

10 ultimately out of that, a contract was negotiated that
11 was mutually acceptable to both parties.
12         Q.   And were both parties represented by
13 counsel in these contract negotiations?
14         A.   Yes, they were.
15         Q.   And Exhibit 1, which I'll hand you -- I
16 believe counsel may have a copy, but for
17 convenience --
18              (Document tendered.)
19              MR. McCARTHY:  Your Honor may have more
20 copies of this than you want at this point, but if I
21 may approach.
22              THE COURT:  Thank you.
23         Q.   (BY MR. McCARTHY)  Handing you what's
24 been marked and already admitted into evidence as
25 Exhibit 1, that's the Shaw-Xcel-Public Service Company

3417

1 BOP contract, is it not, sir?
2         A.   Yes, it is.
3         Q.   And you are familiar -- in your role as
4 vice president of engineering and construction for
5 Xcel familiar with the terms of the BOP contract?
6         A.   Yes, I am.
7         Q.   What role did Public Service Company
8 have under the balance of plant EPC contract with
9 Shaw?

10         A.   Well, there's a couple roles, but
11 clearly a major role here as clearly identified in the
12 contract is as the owner, but also we were the project
13 manager associated with this project.  There were
14 multiple phases to this particular project.  In
15 addition to the Comanche 3, there was also Units 1 and
16 2 that were part of an overall emission improvement.
17 So we were responsible for managing that Unit 1 and 2
18 emissions control projects that were there.
19              As project manager, we had
20 responsibility primarily for the protection of the
21 interests of our customers, our shareholders, as well
22 as our partners that were associated on the project.
23 We had -- a project this large is $1.3 billion.
24 That's a lot of money.  As a project team, as a
25 project manager, as a company, we are responsible for
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1 expert with respect to a measured mile analysis,
2 correct?
3         A.   As I said in my deposition, I've used
4 measured miles.  I have been involved in them.  In my
5 40-plus years, I've even had some where I picked the
6 areas and had my staff develop a measured mile.
7         Q.   Have you ever developed -- done a
8 measured mile on your own, sir?
9         A.   Well, I think I testified under my

10 deposition that -- you know, if you're asking if over
11 40 years I've sat in the office and cranked out
12 measured miles every day, no, I have not.  But I'm
13 familiar and I'm an expert in productivity-related
14 issues.  A measured mile is only one technique or tool
15 that can be used in the measurement of productivity.
16              And I'm certainly familiar with measured
17 miles.  And I've used them throughout my career.
18         Q.   Okay.  You're not a schedule -- you're
19 not here to provide a schedule analysis or as a
20 schedule expert, correct?
21         A.   I was not -- I was not engaged as a
22 schedule expert on this job.
23         Q.   Okay.  Opinion number 2, you intend to
24 tell the jury that Shaw's delays and increased costs
25 were Shaw's own fault, correct?

3946

1         A.   That's correct.
2         Q.   And that's -- but you did not conduct a
3 schedule analysis with respect to those delays,
4 correct?
5         A.   Not a formal schedule analysis.  But in
6 reviewing the facts, I believe I have all of the
7 evidence that I need, as an expert, to testify to the
8 fact that that opinion is correct.
9         Q.   Okay.  And your ultimate -- and with

10 respect to reliance on Mr. Solomon and Mr. Traynor, do
11 you intend to do that?
12         A.   Yes.
13         Q.   Do you intend to restate the opinions
14 they reached?
15         A.   I mean, I relied on their reports in me
16 stating my opinions.  And certainly I'm familiar with
17 their reports.  They did them under my direction.  And
18 I intend to express the opinions that are in my
19 report.
20         Q.   And do you -- but in doing so, do you
21 intend to restate the opinions of Mr. Traynor and
22 Mr. Solomon's reports?
23         A.   I will intend to reference certain things
24 that they have in their report.  But from the
25 standpoint of the opinions, for me to restate the

3947

1 opinions, I'm here to testify to the opinions in my
2 report.
3         Q.   Okay.  And again turning to the last page
4 of your analysis.  You intend to testify based on your
5 reading of the settlement agreement, and you intend to
6 express opinions about the provisions of those -- that
7 settlement agreement, correct?
8         A.   Where -- you said the last page.
9         Q.   Opinion number 4.  Page 28, sir.

10         A.   Oh, 28.  Okay.  You said the last page.
11         Q.   Sorry.
12         A.   Opinion 4.  Yes, I do.
13              MR. CIPOLLONE:  Okay.  That's all I have
14 for now, Your Honor.
15              THE COURT:    Mr. Hinderaker?
16              MR. HINDERAKER:  Okay.
17                  VOIR DIRE EXAMINATION
18 BY MR. HINDERAKER:
19         Q.   Well, Mr. Harrington, I'm not going to go
20 through all your qualifications here unless the court
21 wants me to.  Just very, very briefly, the way you've
22 phrased opinion number 4 in your report is that Shaw
23 did not make a good faith effort to honor the
24 settlement agreement.  Just very briefly, what's your
25 basis for that opinion?

3948

1         A.   Well, the basis was right in advance of
2 the settlement agreement, Shaw, in a change order
3 request, admitted that they were 232 days behind
4 schedule.
5              And when I looked at the facts, that
6 you're 232 days behind schedule, which, you know,
7 depending on whether or not you calculate five or six
8 days, could be as much as eight months, in 40 or 45
9 years of experience, I know what -- on this size

10 project, what a Herculean task that is.
11              And the evidence coming out of the
12 settlement agreement, or the actions that Shaw took
13 subsequent to the settlement agreement, including some
14 e-mail chains that came days after the settlement
15 agreement, based on my experience, did not show a good
16 faith effort or that Shaw had an intention of honoring
17 what they committed to in the settlement agreement.
18         Q.   In order to carry out what they committed
19 to, that is, to make up those 232 days and finish the
20 job on schedule, what would they have had to do?
21         A.   Well, I think they would have had to add
22 staff.  I think they would have had to have considered
23 working additional overtime.  I mean, this is a major
24 undertaking to make up 232 days on a job this size.
25         Q.   And is it the fundamental basis for your
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1 to Rob Moran and others on March 17th, 2009.  Do you
2 see that?
3         A.   Yes.
4              MR. VOLLBRECHT:  We'd move the admission
5 of 5616.
6              MR. FROST:  Objection on the same
7 grounds.  This characterizes the agreement made with
8 Shaw.
9              THE COURT:    Well, I'm prepared to

10 address the main issue here, so why don't you come
11 forward and we'll complete the record on that and go
12 from there.
13              (The following proceedings were conducted
14 at the bench out of the hearing of the jury.)
15              THE COURT:  How is this different
16 ultimately from the issues that the court had
17 addressed with respect to the motion for partial
18 summary judgment as to fraudulent misrepresentation
19 regarding change order 23?
20              I know the focal point there was the
21 actionability of estimates, but these issues at least
22 seem to dovetail to some extent.  So help me
23 understand what case law you're referring to that
24 apparently is separate and apart from that on which
25 the court relied in denying the motion for partial
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1 summary judgment.
2              MR. FROST:  Your Honor, I don't have it
3 at hand, and I apologize.  But what I would say is
4 that if, in fact, the court is going to allow people
5 to talk about what happened beforehand with respect to
6 the contract to lay a foundation or to argue that
7 fraud has been committed, then it has to come in
8 through an Xcel witness, not this witness.
9              He wasn't party to the fraud.  Nobody's

10 claiming that he's been defrauded.  He's not claiming
11 that he's been defrauded.  So I think, again, it's --
12 it really is very, very far afield.
13              MR. VOLLBRECHT:  It's not far afield at
14 all, Your Honor.  This witness has, I believe,
15 prepared to testify as to the impact of the fraudulent
16 representations on the numbers that they put in to
17 establish why -- the impact of the fraud and how it,
18 in fact, must viciate the change order, because all of
19 the assumptions and items that went into putting
20 together the numbers for change order 23 were based on
21 representations by Shaw which turned out to be untrue.
22              MR. FROST:  Well, he can talk about the
23 impact, but he can't talk about the fraud.
24              MR. VOLLBRECHT:  Certainly he can.  He
25 was there.  He was told the things, and he's the one
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1 on-site who can say whether, in fact, they turned out
2 to be right or wrong.
3              THE COURT:  Well, I agree that he should
4 be able to testify as to whether they turned out to be
5 right or wrong, but without using the word "fraud" or
6 offering any legal conclusion.  And to back up, the
7 court overrules the objection, finds that the
8 proffered evidence is admissible with respect to
9 fraudulent misrepresentation.

10              To the extent that there's any concern
11 about it violating the parol evidence rule or being
12 used concomitantly by the jury for an improper
13 purpose, we can address that through the jury
14 instructions.  So there you have it.
15              (The following proceedings were conducted
16 in the presence and hearing of the jury.)
17              THE COURT:    All right.  So the
18 objection is overruled, in part, based on the record
19 we made at the bench.  Therefore, you're welcome to
20 proceed accordingly, Mr. Vollbrecht.
21              MR. VOLLBRECHT:  I'll try to put it back
22 together as best I can, Your Honor.  Thank you very
23 much.
24         Q.   (BY MR. VOLLBRECHT)  Mr. Tate, I'd asked
25 you a question earlier with respect to discussions you

3631

1 had.  I believe you said you talked with Mr. Ezell and
2 Mr. Follett, and you might have said others.  What did
3 Mr. Ezell tell you?
4         A.   We discussed several issues as far as
5 materials being on-site, as far as our use of their
6 scaffolding and the way we were going to handle the
7 procurement of cable.
8              The agreement was that Shaw/Stone &
9 Webster was to, I guess, for lack of better terms,

10 deliver all of the cable and all of the cable tray and
11 all of the material that we needed to perform this
12 project.
13         Q.   Did --
14         A.   By November 21st.
15         Q.   Okay.  So they represented to you that
16 all the material you needed to do the work would be
17 there by November 21st.
18         A.   And was on-site.
19         Q.   Okay.  Did that turn out to be the case?
20         A.   It did not.
21         Q.   Did that have an impact on the
22 productivity of FPD's workers?
23         A.   Yes, it did.  Because we were waiting
24 consistently for material.
25         Q.   Okay.  You said you also talked to
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1         A.   Yes.
2         Q.   And the next bullet point says, "All
3 engineering and construction documents for nonfield
4 route items will be supplied by BOP contractor."
5              Do you see that?
6         A.   Yes, sir.
7         Q.   And was it your understanding it was
8 Shaw's job to provide all the engineering and provide
9 all the documents necessary for FPD Main to perform

10 its work under change order request 23?
11         A.   Yes, sir.
12         Q.   It does make a mention of field routing
13 there.  In your experience, what portions of the work
14 are electricians normally expected to field route?
15         A.   Usually the last 10, 15 feet of the
16 conduit is what's field routing.
17         Q.   So from the cable tray to a device
18 perhaps?
19         A.   Correct, cable tray to a device, to the
20 motor, whatever it is.  Like I said, it's usually the
21 last 15, 20 feet.
22         Q.   Now, is it your understanding that
23 change order 23 was based upon a quantity estimate
24 that was provided by Shaw?
25         A.   Yes, sir.
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1         Q.   And, in fact, Public Service and Shaw,
2 they disagreed over how much this work was going to
3 cost; is that right?
4         A.   Yes, sir.
5         Q.   Shaw provided an estimate of what they
6 thought it was going to cost, and Public Service had a
7 different estimate?
8              MR. FROST:  Your Honor, this is leading.
9              THE COURT:  Sustained.

10         Q.   (BY MR. HARTNETT)  Let's look at the
11 language here in Paragraph 2.  It says, "Both parties
12 have prepared separate calculations of what they
13 believe the cost of the remaining boiler electrical
14 work is based upon the given quantities, shown in
15 Attachments 1 and 2 that have been provided by the BOP
16 contractor."
17              My first question for you, sir, is, are
18 you aware that Shaw provided a quantity estimate that
19 was provided as part of change order request 23?
20         A.   Yes, sir.
21         Q.   And as it says here, Shaw also provided
22 a calculation of what Shaw believed the cost of the
23 remaining boiler electric work was based upon their
24 quantity estimate?
25         A.   Yes, sir.
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1         Q.   Now, you had numerous discussions with
2 Shaw people about this change order as it was being
3 developed; isn't that right?
4         A.   Yes, sir.
5         Q.   Did anyone at Shaw, did Mr. Follett or
6 Mr. Ezell or anyone, ever tell you that the quantity
7 estimate that they used to prepare what they believed
8 the cost of the remaining boiler electric work was was
9 an incomplete quantity estimate?

10         A.   No, sir, they never did.
11         Q.   Did they ever tell you that the quantity
12 estimate that they provided that they used to prepare
13 what they believed the cost of the remaining boiler
14 electric work was was based on 50 percent engineering?
15         A.   No, sir.
16         Q.   Did anyone from Shaw ever tell you that
17 the quantity estimate that they provided as to what
18 they believed the cost of the remaining boiler
19 electric work would be was dependent upon them
20 receiving a whole bunch more information from Alstom
21 or anyone else?
22         A.   No, sir.
23         Q.   It was your understanding that the
24 electric engineering was complete at the time this
25 change order was entered into; isn't that --
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1              MR. FROST:  Objection.  Foundation and
2 leading.
3              THE COURT:  Sustained.
4         A.   Yes, sir, it was --
5              THE COURT:  Hang on.
6         Q.   (BY MR. HARTNETT)  What was your
7 understanding of the status of boiler and electrical
8 engineering work at the time this request was entered
9 into?

10              MR. FROST:  Same objection, Your Honor.
11 Foundation.
12              THE COURT:  Overruled.  You can answer
13 that question if you can.
14         A.   It was my understanding that the
15 engineering was finished 100 percent because we had --
16 during the negotiation of this contract, of change
17 order 23, Shaw made an agreement to us to turn over
18 all the cable on November 21st of 2008.
19         Q.   (BY MR. HARTNETT)  You were in a meeting
20 with Mr. Follett and Mr. Ezell about this, were you
21 not, sir?
22         A.   Yes.
23         Q.   Tell me about that.  This meeting where
24 the turnover of all the cable was discussed, what do
25 you recall about it?
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1         A.   Yes.  But not to this magnitude.
2         Q.   What would be a standard, perhaps plus or
3 minus, that you'd see?
4         A.   Probably 20 percent.
5         Q.   And this was 150?
6         A.   Yes.
7         Q.   Did you have any difficulties obtaining
8 materials to complete the work?
9         A.   Yes, we did.  When starting, the

10 agreement was that Xcel would have to approve our
11 material requisition sheets, and then they would have
12 to be approved by Shaw.  And when filled out, there
13 was some questions asked by Shaw, and at some points
14 they would even mark stuff off of our material
15 requisition sheets, stating that they didn't feel like
16 we needed it.
17              So the material was an ongoing issue.
18 They had also stated that all the cable and cable tray
19 for this project was on-site, which was found to not
20 be true, and delayed us in several different ways.
21              In the beginning they had cable trays
22 stationed in several different areas of the work that
23 they were performing before we took over, and they had
24 removed all of that material back down to the ground
25 so, therefore, we had to restage it in areas.
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1         Q.   Okay.
2         A.   And just constant issues like that.  The
3 wire was not on-site.  The remainder of the cable
4 tray.  We had to go in and give them a list of parts
5 and pieces that they were missing so that they could
6 order it.  And in the beginning, the agreement was --
7              MR. FROST:  Objection, Your Honor.
8 Foundation.  And there's not even a foundation laid as
9 to what the agreement is, first of all.  Secondly,

10 it's parol evidence.
11              THE COURT:    Well, response to the
12 foundation objection.  Well, it is vague, so let's at
13 least establish what agreement we're talking about.
14         Q.   (BY MR. VOLLBRECHT)  What was the
15 agreement that you're discussing?
16         A.   The agreement --
17              MR. FROST:  Same objection, Your Honor.
18 There are two written contracts at issue.  And what
19 this witness thinks the agreement is without referring
20 to the writings is irrelevant, it violates the best
21 evidence rule, it violates the parol evidence rule.
22              THE COURT:    Well, I assumed he was
23 going to refer to the writings.  So perhaps I was
24 wrong.
25              MR. VOLLBRECHT:  Well, let's -- I
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1 understand you're still looking at that issue, so
2 we'll again try to maneuver in and around here, Your
3 Honor.
4              THE COURT:    All right.  Thank you.
5         Q.   (BY MR. VOLLBRECHT)  Let's go back to a
6 couple of the things you talked about.  One, you
7 mentioned that there was cable tray -- I think you
8 said stationed?  Was that in the boiler?
9         A.   It was located right outside of the

10 boiler on top of the STG building, which would give us
11 good access to material without going all the way down
12 seven floors to obtain material.
13         Q.   Okay.  So that was there at the outset
14 when you were going to start your work?
15         A.   Yes.
16         Q.   And then when you actually started your
17 work, where was it?
18         A.   They had removed it back to their laydown
19 yard.
20         Q.   Did you ever get an explanation from Shaw
21 why they took material that was already staged to be
22 used and took it all the way down to their laydown
23 yard?
24         A.   I did not.
25         Q.   At the outset, was there also scaffolding
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1 that was going to be available for you to use?
2         A.   Yes, there was.  Shaw told us that we
3 can -- we could use their scaffolding they had already
4 existing in the boiler.  And within a week, it was all
5 removed.
6         Q.   Any understanding of why Shaw removed the
7 scaffolding they told you you could use?
8              MR. FROST:  Objection, Your Honor.
9 Foundation and relevance.

10         Q.   (BY MR. VOLLBRECHT)  Did you talk to
11 anyone from Shaw as to why they removed that
12 scaffolding?
13         A.   I was told that they needed the
14 scaffolding in different areas of the project.
15         Q.   Okay.  Mr. Tate, you now have in front of
16 you what's been marked as Trial Exhibit 5615.  It's a
17 field change authorization signed by yourself on
18 November 21st, 2008.
19              MR. VOLLBRECHT:  We'd offer this.
20              MR. FROST:  No objection.
21              THE COURT:    5615 is admitted.
22         Q.   (BY MR. VOLLBRECHT)  Mr. Tate, can you
23 explain what this document is, sir?
24         A.   This is a field change authorization
25 provided to us by Xcel for a significant amount of
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1 Mr. Follett.  What did Mr. Follett tell you?
2         A.   He was basically just reassuring us that
3 everything was there and -- and that what Jason had
4 told me was confirmed.
5         Q.   Okay.  I want to turn back to 5616,
6 which -- which I offered, and I think Mr. Frost had an
7 objection to.
8              MR. FROST:  Subject to my continuing
9 objection.

10              THE COURT:    Understood.  5616 is
11 admitted.
12              MR. VOLLBRECHT:  Okay.  And let's blow
13 that up.  Thanks, Tim.
14              THE COURT:    Just so the record is
15 clear, the continuing objection is under the parol
16 evidence rule.  Am I right?
17              MR. FROST:  It goes well beyond that,
18 Your Honor.
19              THE COURT:    All right.  Foundational
20 concerns, as well?  I just want to make sure that your
21 objections are preserved for the record.  Remind me of
22 this point when we take the noon recess, and I'll let
23 you amplify at that point.
24              Any objection that's articulated then is
25 deemed preserved now.
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1              MR. FROST:  Thank you, Your Honor.
2              THE COURT:    All right.
3         Q.   (BY MR. VOLLBRECHT)  Mr. Tate, this was
4 an e-mail from you to Rob Moran and others on March
5 17th, 2009, correct?
6         A.   Yes.
7         Q.   So you're now -- what are you?  About
8 four months into the job?
9         A.   Yes.

10         Q.   Okay.  And you wrote -- how do you
11 pronounce that guy's name?
12         A.   Roque.
13         Q.   Roque Chase.  Who's Roque Chase?
14         A.   He was the Shaw foreman, I guess, for the
15 wire yard.
16         Q.   So Shaw's actually got a place on-site,
17 their wire yard, where all the materials would
18 normally be to do the type of work you're doing?
19         A.   Yes, they did.
20         Q.   And he was in charge of that yard?
21         A.   Yes, he was.
22         Q.   And you wrote, "Roque Chase of Shaw has
23 shut our spooling operation down until further notice.
24 When I confronted him, he said that he is going to
25 make sure that all of Shaw's wire orders were filled
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1 for the next week before he releases anymore cable to
2 FPD Main.  I don't feel that this is the agreement
3 made with Shaw.  The agreement was for us to spool off
4 all the cable we were supposed to install.  I
5 currently have 3 men and an operator down in the yard
6 waiting for direction from Brad or I, and they will
7 stay there until notified further."
8              So we're now four months into the job,
9 and you're still having trouble getting Shaw to

10 release materials for you?
11         A.   Yes, we were.  But I must add that the
12 first agreement was that they delivered all the cable.
13 And when the cable finally arrived, it came in master
14 reels, which we had received another FCA to form a
15 cable spooling operation so that we could spool off
16 the cable and then deliver it -- then we would deliver
17 it to our yard?
18         Q.   You're going to have to unpack that a
19 little bit for all of us.  The initial --
20         A.   The initial agreement was that Shaw was
21 going to deliver all the cable for the boiler project.
22         Q.   And what did that mean to you?
23         A.   It was supposed to be on-site.  And by
24 November 21st of 2008, it was to be in our laydown
25 area.
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1         Q.   That didn't happen?
2         A.   It did not happen.  And when the cable
3 was finally ordered and arrived, it came in master
4 spools, which is -- a master spool is -- could be
5 anywhere from 10 to 20 thousand feet.  And we might
6 have only needed 3,000 feet of that type of cable.
7              So what happened was, we had to go down
8 to Shaw's yard now with a group of guys and spool off
9 the cable that we needed and hire a forklift driver to

10 deliver that cable to our laydown area.
11         Q.   Okay.  So initially the agreement was,
12 whatever wire you needed was going to be put in your
13 own laydown area.  Then you could access it, use it
14 when you needed as you needed.
15         A.   That's correct.
16         Q.   And then that didn't happen.  Eventually
17 wire shows up in these master spools.  I take it these
18 master spools then get delivered to Roque in Shaw's
19 yard?
20         A.   Yes, it was.
21              MR. FROST:  I've been patient, but this
22 is really leading.
23              MR. VOLLBRECHT:  Frankly, it's less
24 leading than -- I'm sorry, Your Honor.
25              THE COURT:    Sustained.
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1         Q.   (BY MR. VOLLBRECHT)  So where did those
2 master spools -- did they go to your yard or did they
3 go somewhere else?
4         A.   They were delivered to Shaw's yard.
5         Q.   Okay.  And who had control over whether
6 FPD could get the wire off of those master spools?
7         A.   Once again, we had to procure it by the
8 foot, which changed from Craig Hill -- Craig Hill
9 would approve us to go down to the yard and spool off

10 cable.  And by the time I sent men down there to spool
11 off cable, the decision that Craig Hill made had
12 changed through Roque Chase, so I don't know if Craig
13 Hill called Roque and told him, you know, hold off on
14 that, because we may need this cable for future
15 installations.  But within a matter of minutes, the --
16 it changed whether we could have cable or not have
17 cable.
18         Q.   Okay.  So you initially talked to Craig
19 Hill.  He was -- was he, like, an electrical engineer?
20         A.   He was an electrical engineer.
21         Q.   For Shaw?
22         A.   Yes.
23         Q.   Okay.  And so he's telling you that you
24 can go get what you need.  And then you show up at the
25 yard, and what happens?
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1         A.   It had changed to where we couldn't have
2 anything.
3         Q.   Did that impact your ability to work
4 productively?
5         A.   Yes, it did.
6         Q.   Was there already cable tray and lighting
7 installed in the boiler when you took over the work?
8         A.   They had claimed footage on their
9 quantities, yes.

10         Q.   Okay.  And did what they claimed on the
11 quantities turn out to be correct?
12         A.   They were not correct.  Some of the
13 quantities that they had claimed that they had
14 installed -- in fact, all of the lighting was
15 installed incorrect, and we had to revisit these areas
16 again.
17              And the particular fixtures that I'm
18 talking about, they had installed 250 watt restrikes,
19 and they called for a 70 watt restrike, which is a --
20 a restrike is when you lose power to a fixture, the
21 restrike will come on, kinds of like an emergency
22 light and re -- reheat the ballast housing so that it
23 could restart.
24              With the 250 watt restrikes installed,
25 when the fixtures got condensation in them, they would
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1 touch the side of the glass globes, and the glass
2 globes would explode.  So we had a lot of rework as
3 far as replacing glass globes.
4         Q.   Was that part of your original estimate?
5         A.   It was not.  And as far as the cable tray
6 being installed and the footage that they had claimed,
7 we had to re -- revisit several feet of cable tray
8 that wasn't grounded.  It was just sitting in support
9 brackets and not tied downment so there was numerous

10 amount of work that we had to perform to actually
11 complete the tray that they had claimed to be
12 installed.
13         Q.   Did all these issues we've discussed have
14 any impact on your planned labor productivity?
15         A.   Absolutely.
16         Q.   And what was that impact?
17         A.   The impact of having to revisit areas and
18 material that they said that was installed a hundred
19 percent, us having to go back and revisit those areas
20 just to make sure it was installed a hundred percent.
21         Q.   If what turned out to be the case with
22 respect to that had been known by you when you were
23 putting your estimate together, would your unit rates
24 have changed?
25         A.   Yes, they would have.  We would have
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1 allowed for that waste.
2         Q.   We've talked a lot about Shaw.  Let's
3 shift to Alstom for a moment.  Did you have
4 significant problem with Alstom getting your work done
5 in the boiler?
6         A.   In the beginning, it was a learning
7 process with -- with Alstom.  They had a
8 superintendent that was kind of gruff, that turned out
9 to be a very helpful person.

10              Shaw -- Alstom did not have a lot of
11 devices mounted when we first began.  We developed a
12 missing device list, and updated it weekly.  And I
13 think within a two or three-week period, they had all
14 the devices that was missing mounted.
15         Q.   Okay.  So two or three weeks, the missing
16 device issue was taken care of?
17         A.   Yes.
18         Q.   You said there was some start-up -- I
19 don't know -- issues working with Alstom.  Did those
20 go throughout, or were they taken care of?
21         A.   A lot of the -- a lot of the Alstom
22 issues were taken care of once they had found out that
23 they were issues.
24         Q.   Okay.  You mentioned a gruff guy.  Is
25 that Tank?
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1         A.   I started realizing that the engineering
2 wasn't complete.
3         Q.   Because Mr. Hill had to direct you to
4 Vinny in Denver in order to answer some of these
5 questions?
6         A.   Correct.  He got to where he couldn't --
7 not only could he not pull up the circuits, but he
8 couldn't find the drawings.
9         Q.   Now, you were supervising FPD Main's

10 work in the boiler building; is that right?
11         A.   Yes, sir.
12         Q.   And did you observe that work on a daily
13 basis?
14         A.   Yes, sir.
15         Q.   And did FPD experience a very large
16 growth in the quantity of the work that they needed to
17 do to complete change order 23?
18         A.   Yes, sir.  Almost double.
19         Q.   Now, was there a particular point in
20 time where Shaw gave FPD and you a whole bunch more
21 work to do?
22         A.   Yes, sir.
23         Q.   When was that?
24         A.   February of 2009.
25         Q.   And what happened in February 2009?

3697

1 What did you get?
2         A.   We got another cable schedule, which was
3 100 percent as much work as the original one they had
4 given us in November 2008.
5         Q.   So the one you had in November, this new
6 one in February had twice as much stuff in it?
7         A.   Correct.
8         Q.   Mr. Moran, I'm handing you what's been
9 identified as Plaintiff's Demonstrative 7.  Do you

10 recognize this as a table that summarizes the quantity
11 overruns from change order 23?
12         A.   Yes, sir.
13         Q.   And this is something you monitored as
14 it was going on in progress; is that right, sir?
15         A.   Yes.
16         Q.   So as you look at the numbers on this
17 table, can you -- are they consistent with your
18 understanding of the types of quantity overruns that
19 FPD Main experienced?
20         A.   Yes, sir.
21              MR. HARTNETT:  I offer Plaintiff's
22 Demonstrative 7.
23              MR. FROST:  No objection.
24              MR. HARTNETT:  Let's put it up on the
25 screen.
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1              THE COURT:  Demonstrative 7 is already
2 in.
3              MR. HARTNETT:  It's already in.  There
4 we go.
5         Q.   (BY MR. HARTNETT)  This table here, what
6 does it summarize?
7         A.   It goes through and tells us what the
8 baseline, the actual quantity, and what the overrun or
9 underrun was.

10         Q.   So for FPD Main's work on change order
11 23, they started out planning to install 325 (sic)
12 linear feet of cable and they ended up installing
13 751,000 linear feet.  Is that right?
14         A.   Yes, sir.
15         Q.   So for all these, we see overruns of in
16 excess of 100 percent for many of them and some of
17 them well in excess of 100 percent?
18         A.   Yes, sir.
19         Q.   And that is consistent with your
20 observations as to how large the scope of work changed
21 for FPD Main when they came to do this work?
22         A.   Yes, sir.
23         Q.   Now, how did this increase in the scope
24 of work that FPD had to do, how did it affect their
25 ability to perform this work?
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1         A.   We had to hire a night shift.  We had to
2 hire extra supervision, and along with your night
3 shift, we had to start working overtime.
4         Q.   Does something like having to hire the
5 night shift, does that increase the overall cost of
6 the work?
7         A.   Yes, sir.
8         Q.   Why is that?
9         A.   Night shift, when you hire a night

10 shift, they get 10 percent increase of pay than what
11 the day shift people get.
12         Q.   So night shift people get paid more
13 money?
14         A.   Yes, sir.
15         Q.   Are night shift people typically as
16 efficient as the day shift people?
17         A.   No, sir.
18         Q.   Why is that?
19         A.   One, they're working at night.  You're
20 working under less light, and you don't have -- you do
21 not have the daylight, and you're having to light up
22 everywhere, the amount of people that you're having to
23 put to work.
24         Q.   So FPD Main's costs to complete this
25 work increased over and above just the cost of doing
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1         Q.   Now, the work that we're talking about
2 here was performed on a time and material basis,
3 correct?
4         A.   Yes.
5         Q.   Why was it time and material instead of
6 fixed price?
7         A.   During the walk-through and entering into
8 the contract, in a lump sum that has already had
9 contractors performing on it, it was in our best

10 interests to offer Xcel the opportunity of a time and
11 material contract, because the materials and -- the
12 materials and information that was provided to us, I
13 guess, that would be the only way that we could
14 competitively do that for them.
15         Q.   Is there anything unusual, in your
16 experience, in using time and material when taking
17 over work from another contractor midstream?
18         A.   There is not.  In fact, it's about the
19 only way that you can do work.
20              The problem with this was, it was such a
21 fast-track project, and the milestones that we needed
22 to reach, it was really the only way that we could do
23 the project.
24         Q.   In your experience, does using time and
25 materials as opposed to fixed price always result in
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1 more profit for you?
2         A.   No.  In fact, we have made more money on
3 lump sum prices than we have time and material.
4         Q.   Now, did you do anything, Mr. Tate, to
5 try to ensure that hours getting recorded and charged
6 to Xcel for the work you were performing were
7 appropriate?
8         A.   I am the last stop, as far as time sheets
9 go, before they were reported to Xcel.  And our time

10 sheets start at the foreman level.  They record
11 quantities based on what their men have installed.
12 Then they go to the superintendent.  He goes out and
13 verifies that the footages were actually installed.
14              And then when they get to me, I look at
15 the cost codes.  And cost codes are the type of
16 material that are being installed.  And make sure the
17 job numbers, the employees, and everything is correct
18 before I send them for evaluation to Xcel.
19         Q.   Based on being on-site for all this time,
20 do you have any reason to believe FPD did anything
21 other than to try to keep the costs as reasonable as
22 they could?
23         A.   No, I do not.
24         Q.   Did Xcel do anything itself with respect
25 to reviewing the time that was being charged on this?
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1         A.   We had a contract lead in Robin Rand that
2 reviewed time sheets and signed off on them daily.
3         Q.   Okay.  I think those are all my
4 questions.  Thank you, sir.
5              THE COURT:    Thank you.
6              THE COURT:    Cross-examination.
7                    CROSS-EXAMINATION
8 BY MR. FROST:
9         Q.   Let's make sure that we're on the same

10 page here, Mr. Tate.
11              Shaw didn't engineer the boiler, did it?
12 Alstom engineered the boiler.
13         A.   Alstom was the EPC contractor, but Shaw
14 was inevitably designed for the systems that they were
15 installing in the boiler.
16         Q.   But my question was, the boiler itself
17 was designed by Alstom; isn't that correct?
18         A.   Yes, it was.
19         Q.   Okay.  And the lines -- the utility lines
20 going into the boiler, then, were the responsibility
21 of Shaw; isn't that correct?
22         A.   Yes.  For their systems.
23         Q.   And in order for Shaw to do their design,
24 they have to know what devices and what instruments
25 and what motors and what machines are in the boiler;
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1 isn't that true?
2         A.   That's affirmative.
3         Q.   Okay.  And you don't know when Alstom or
4 when Xcel sent their drawings to Shaw, do you?
5         A.   No, I don't.
6         Q.   Okay.  It could have been late, it could
7 have been early.  You just don't know, do you?
8         A.   Once again, I have my assumptions, but,
9 no, I do not know the exact date.

10         Q.   Okay.  And, in fact, you wouldn't be in a
11 position to argue with me if I told you that Shaw
12 complained repeatedly to Xcel about getting late
13 drawings for their own work from Alstom and B&W and
14 Xcel, would you?
15         A.   I would not know that information, no.
16         Q.   Okay.  Very well.
17              Now, let's clear up one other thing.  You
18 didn't have a contract with Shaw.  You had a contract
19 with Xcel, didn't you?
20         A.   Yes, I did.
21         Q.   And Shaw's contract was with Xcel, right?
22         A.   As far as I know.
23         Q.   And the work that was moved from Shaw's
24 scope in the boiler, the electrical work, was the
25 subject of change order 23, right?
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1         A.   The BA was called.  The business agent
2 was called for them.  Came out.  They gathered all the
3 electricians into the break area and were talking to
4 them.  And the BA talked them into working the weekend
5 in the best interests of Xcel Energy, and the craft
6 ended up agreeing to it and worked that weekend.
7         Q.   You're a member of that union, are you
8 not, sir?
9         A.   I'm a member of the IBEW, but not that

10 particular union, no, sir.
11         Q.   So you were involved -- you witnessed
12 these conversations?
13         A.   Yes, sir.
14              MR. FROST:  Objection, leading.  It's
15 just going on and on.
16              THE COURT:  Sustained.
17         Q.   (BY MR. HARTNETT)  Following this
18 meeting, did you have conversations with some of the
19 craft workers themselves?
20         A.   Yes, sir.
21         Q.   And did you report in this e-mail your
22 observations from that discussion?
23         A.   Yes, sir, I did.
24         Q.   And if we look down in the middle
25 here -- let's see.  It starts with, "To be honest."

3709

1 You wrote here --
2              MR. HARTNETT:  You're on the right line.
3 Just highlight it for the jury.  Up, up.  You had it
4 before.  Go right in two words.
5         Q.   (BY MR. HARTNETT)  "to be honest" --
6 keep going -- "we had a few little complaints about
7 crazy everyday items, but the biggest complaints we
8 had are the same issues that Xcel and FPD Main dealt
9 with while installing the boiler work."

10              Keep going.
11              "Engineering issues."
12              Let's go down a little bit.
13              "The other complaint was material," a
14 couple lines down.
15              MR. HARTNETT:  You're almost there.
16         Q.   (BY MR. HARTNETT)  "They either do not
17 have the material or it takes forever to get it or are
18 promised material in a few days and it takes weeks to
19 get it in."
20              That's what you wrote at the time, sir;
21 is that right?
22         A.   Yes, sir.
23         Q.   That's based upon the things the craft
24 told you following that meeting?
25         A.   Yes, sir.

3710

1         Q.   Those observations by Shaw's craft
2 laborers, are those, in fact, consistent with problems
3 you encountered with FPD Main's work?
4         A.   Yes, sir.
5         Q.   Finally, sir, part of your job was
6 reviewing FPD Main's invoices in connection with the
7 change order 23 work; is that right?
8         A.   Yes, sir.
9         Q.   Tell the jury.  What did you do to

10 satisfy yourself that FPD Main was charging properly
11 for its work?
12         A.   On a day-to-day basis, I was out in the
13 field.  I walked around, got to know the guys, got the
14 areas they were working.  We'd look to see what they
15 were working on and worked with FPD's management on a
16 day-to-day basis as far as scheduling the work ahead
17 of the guys and then also making sure that they filled
18 out material req sheets to get the material ordered so
19 hopefully we'd get it in in time to start the new task
20 of work that was coming up on hand.
21         Q.   Now, every day, were time sheets
22 submitted?
23         A.   Yes, sir.
24         Q.   What did you do with those time sheets?
25         A.   I would review the time sheets and sign

3711

1 them.
2         Q.   And how often were invoices submitted?
3         A.   Every two weeks.
4         Q.   And what did you do with those?
5         A.   I would take the invoices and review the
6 invoices.  I kept a copy of the time sheets in my
7 office.  So I would take the invoices FPD had to
8 submit, the time sheets for that invoice with it, and
9 I would review those against the ones that I signed to

10 make sure the hours, the personnel, everything, the
11 quantities, everything was the same before I signed
12 off on the time sheet -- before I signed off on the
13 invoice.
14         Q.   Mr. Moran, I'm going to hand you what's
15 been identified as Defendant's Exhibit 2460A, which is
16 an excerpt from a much more voluminous exhibit.  On
17 the first page of the exhibit, do you recognize your
18 signature?
19         A.   Yes, sir.
20         Q.   Is this -- the first page of 2460A, is
21 this one of FPD Main's invoices with respect to change
22 order request 23?
23         A.   Yes, sir.
24         Q.   And did you review the invoice and sign
25 it on the bottom?
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1 BY MR. HARTNETT:
2         Q.   Mr. Moran, could you please state your
3 full name for the record, please?
4         A.   Robert Gregory Moran.
5         Q.   And where do you currently live, sir?
6         A.   Pueblo, Colorado.
7         Q.   And, Mr. Moran, can you describe for the
8 jury your professional experience, what you do for a
9 living?

10         A.   Electrical superintendent.  I hold a
11 master's license, electrical license.  I'm in IBEW,
12 and I build power plants for a living.
13         Q.   And can you just describe for the jury
14 generally your experience as an electrician working on
15 power plants?  What types of things have you done in
16 terms of power plant construction?
17         A.   I've worked on nuclear power plants.
18 I've worked on fossil plants and gas plants.
19         Q.   And what types of roles have you played
20 in those projects?
21         A.   I've been a craft, work with my tools,
22 to a foreman, a general foreman, and a site manager.
23         Q.   So foreman, general foreman.  Have you
24 also been a superintendent?
25         A.   I've been -- yes, sir, superintendent
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1 too.
2         Q.   And a site manager, is a site manager --
3 well, that's a site manager for an electrical
4 contractor on a power plant project?
5         A.   You oversee the whole project.  You're
6 in control of the budget, the graph, the scheduling,
7 the whole nine yards.
8         Q.   And for what company were you the site
9 manager for a power plant project?

10         A.   MEI.
11         Q.   And what's MEI stand for?
12         A.   Mechanical Electrical Instrumentation.
13         Q.   And where did you serve in that capacity
14 on a power plant?
15         A.   Mankato Energy Center out of Mankato,
16 Minnesota.
17         Q.   And when was that?
18         A.   Late '05, '06.
19         Q.   And what kind of power plant project was
20 that, sir?
21         A.   It was a combined cycle.
22         Q.   Okay.  Now, you performed work in
23 connection with the Comanche 3 project; is that right,
24 sir?
25         A.   Yes, sir.
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1         Q.   And on Comanche 3, what company did you
2 work for?
3         A.   The electrical -- The Energy
4 Corporation.
5         Q.   Is that Mr. Stecker's company?
6         A.   Yes, sir.
7         Q.   And on Comanche 3, what role did you
8 play?
9         A.   I overseen the BOP electrical, and I was

10 the construction manager for FPD Main.
11         Q.   So when FPD Main took over the BOP
12 electrical scope -- or the BOP electrical scope of the
13 boiler, you supervised that work?
14         A.   Yes, sir.
15         Q.   On behalf of Public Service?
16         A.   Yes, sir.
17         Q.   Mr. Moran, one of Shaw's claims in this
18 case is a claim for in excess of a million dollars
19 with respect to a collapsed duct bank that they said
20 caused some cable damage.  Are you generally familiar
21 with that issue?
22         A.   Yes, sir.
23         Q.   Were you working at Comanche 3 when the
24 duct bank that Shaw claims collapsed was installed?
25         A.   Yes, sir.

3675

1         Q.   Did you -- were you observing the
2 installation of that duct bank as it was constructed?
3         A.   Yes, sir.
4         Q.   And just so the jury understands, I'm
5 going to hand you what's been identified as
6 Defendant's Trial Exhibit 3087.  Do you recognize this
7 as a photograph of what a duct bank looks like on
8 Comanche 3?
9         A.   Yes, sir.

10         Q.   This is not the duct bank that actually
11 collapsed, is it, sir?
12         A.   No.
13         Q.   But it is representative of what a duct
14 bank is?
15         A.   Yes, sir.
16              MR. HARTNETT:  I offer 3087.
17              MR. FROST:  No objection.
18              THE COURT:  3087 is admitted.
19              (Exhibit 3087 was received in evidence.)
20         Q.   (BY MR. HARTNETT)  Mr. Moran, what is a
21 duct bank?
22         A.   A duct bank is PVC tubes surrounded by
23 concrete that we use to pull cables from Point A to
24 Point B underground.
25         Q.   So point at the screen there.  Where are
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1         A.   I started realizing that the engineering
2 wasn't complete.
3         Q.   Because Mr. Hill had to direct you to
4 Vinny in Denver in order to answer some of these
5 questions?
6         A.   Correct.  He got to where he couldn't --
7 not only could he not pull up the circuits, but he
8 couldn't find the drawings.
9         Q.   Now, you were supervising FPD Main's

10 work in the boiler building; is that right?
11         A.   Yes, sir.
12         Q.   And did you observe that work on a daily
13 basis?
14         A.   Yes, sir.
15         Q.   And did FPD experience a very large
16 growth in the quantity of the work that they needed to
17 do to complete change order 23?
18         A.   Yes, sir.  Almost double.
19         Q.   Now, was there a particular point in
20 time where Shaw gave FPD and you a whole bunch more
21 work to do?
22         A.   Yes, sir.
23         Q.   When was that?
24         A.   February of 2009.
25         Q.   And what happened in February 2009?
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1 What did you get?
2         A.   We got another cable schedule, which was
3 100 percent as much work as the original one they had
4 given us in November 2008.
5         Q.   So the one you had in November, this new
6 one in February had twice as much stuff in it?
7         A.   Correct.
8         Q.   Mr. Moran, I'm handing you what's been
9 identified as Plaintiff's Demonstrative 7.  Do you

10 recognize this as a table that summarizes the quantity
11 overruns from change order 23?
12         A.   Yes, sir.
13         Q.   And this is something you monitored as
14 it was going on in progress; is that right, sir?
15         A.   Yes.
16         Q.   So as you look at the numbers on this
17 table, can you -- are they consistent with your
18 understanding of the types of quantity overruns that
19 FPD Main experienced?
20         A.   Yes, sir.
21              MR. HARTNETT:  I offer Plaintiff's
22 Demonstrative 7.
23              MR. FROST:  No objection.
24              MR. HARTNETT:  Let's put it up on the
25 screen.
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1              THE COURT:  Demonstrative 7 is already
2 in.
3              MR. HARTNETT:  It's already in.  There
4 we go.
5         Q.   (BY MR. HARTNETT)  This table here, what
6 does it summarize?
7         A.   It goes through and tells us what the
8 baseline, the actual quantity, and what the overrun or
9 underrun was.

10         Q.   So for FPD Main's work on change order
11 23, they started out planning to install 325 (sic)
12 linear feet of cable and they ended up installing
13 751,000 linear feet.  Is that right?
14         A.   Yes, sir.
15         Q.   So for all these, we see overruns of in
16 excess of 100 percent for many of them and some of
17 them well in excess of 100 percent?
18         A.   Yes, sir.
19         Q.   And that is consistent with your
20 observations as to how large the scope of work changed
21 for FPD Main when they came to do this work?
22         A.   Yes, sir.
23         Q.   Now, how did this increase in the scope
24 of work that FPD had to do, how did it affect their
25 ability to perform this work?

3699

1         A.   We had to hire a night shift.  We had to
2 hire extra supervision, and along with your night
3 shift, we had to start working overtime.
4         Q.   Does something like having to hire the
5 night shift, does that increase the overall cost of
6 the work?
7         A.   Yes, sir.
8         Q.   Why is that?
9         A.   Night shift, when you hire a night

10 shift, they get 10 percent increase of pay than what
11 the day shift people get.
12         Q.   So night shift people get paid more
13 money?
14         A.   Yes, sir.
15         Q.   Are night shift people typically as
16 efficient as the day shift people?
17         A.   No, sir.
18         Q.   Why is that?
19         A.   One, they're working at night.  You're
20 working under less light, and you don't have -- you do
21 not have the daylight, and you're having to light up
22 everywhere, the amount of people that you're having to
23 put to work.
24         Q.   So FPD Main's costs to complete this
25 work increased over and above just the cost of doing
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1         A.   The BA was called.  The business agent
2 was called for them.  Came out.  They gathered all the
3 electricians into the break area and were talking to
4 them.  And the BA talked them into working the weekend
5 in the best interests of Xcel Energy, and the craft
6 ended up agreeing to it and worked that weekend.
7         Q.   You're a member of that union, are you
8 not, sir?
9         A.   I'm a member of the IBEW, but not that

10 particular union, no, sir.
11         Q.   So you were involved -- you witnessed
12 these conversations?
13         A.   Yes, sir.
14              MR. FROST:  Objection, leading.  It's
15 just going on and on.
16              THE COURT:  Sustained.
17         Q.   (BY MR. HARTNETT)  Following this
18 meeting, did you have conversations with some of the
19 craft workers themselves?
20         A.   Yes, sir.
21         Q.   And did you report in this e-mail your
22 observations from that discussion?
23         A.   Yes, sir, I did.
24         Q.   And if we look down in the middle
25 here -- let's see.  It starts with, "To be honest."

3709

1 You wrote here --
2              MR. HARTNETT:  You're on the right line.
3 Just highlight it for the jury.  Up, up.  You had it
4 before.  Go right in two words.
5         Q.   (BY MR. HARTNETT)  "to be honest" --
6 keep going -- "we had a few little complaints about
7 crazy everyday items, but the biggest complaints we
8 had are the same issues that Xcel and FPD Main dealt
9 with while installing the boiler work."

10              Keep going.
11              "Engineering issues."
12              Let's go down a little bit.
13              "The other complaint was material," a
14 couple lines down.
15              MR. HARTNETT:  You're almost there.
16         Q.   (BY MR. HARTNETT)  "They either do not
17 have the material or it takes forever to get it or are
18 promised material in a few days and it takes weeks to
19 get it in."
20              That's what you wrote at the time, sir;
21 is that right?
22         A.   Yes, sir.
23         Q.   That's based upon the things the craft
24 told you following that meeting?
25         A.   Yes, sir.

3710

1         Q.   Those observations by Shaw's craft
2 laborers, are those, in fact, consistent with problems
3 you encountered with FPD Main's work?
4         A.   Yes, sir.
5         Q.   Finally, sir, part of your job was
6 reviewing FPD Main's invoices in connection with the
7 change order 23 work; is that right?
8         A.   Yes, sir.
9         Q.   Tell the jury.  What did you do to

10 satisfy yourself that FPD Main was charging properly
11 for its work?
12         A.   On a day-to-day basis, I was out in the
13 field.  I walked around, got to know the guys, got the
14 areas they were working.  We'd look to see what they
15 were working on and worked with FPD's management on a
16 day-to-day basis as far as scheduling the work ahead
17 of the guys and then also making sure that they filled
18 out material req sheets to get the material ordered so
19 hopefully we'd get it in in time to start the new task
20 of work that was coming up on hand.
21         Q.   Now, every day, were time sheets
22 submitted?
23         A.   Yes, sir.
24         Q.   What did you do with those time sheets?
25         A.   I would review the time sheets and sign

3711

1 them.
2         Q.   And how often were invoices submitted?
3         A.   Every two weeks.
4         Q.   And what did you do with those?
5         A.   I would take the invoices and review the
6 invoices.  I kept a copy of the time sheets in my
7 office.  So I would take the invoices FPD had to
8 submit, the time sheets for that invoice with it, and
9 I would review those against the ones that I signed to

10 make sure the hours, the personnel, everything, the
11 quantities, everything was the same before I signed
12 off on the time sheet -- before I signed off on the
13 invoice.
14         Q.   Mr. Moran, I'm going to hand you what's
15 been identified as Defendant's Exhibit 2460A, which is
16 an excerpt from a much more voluminous exhibit.  On
17 the first page of the exhibit, do you recognize your
18 signature?
19         A.   Yes, sir.
20         Q.   Is this -- the first page of 2460A, is
21 this one of FPD Main's invoices with respect to change
22 order request 23?
23         A.   Yes, sir.
24         Q.   And did you review the invoice and sign
25 it on the bottom?
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1         Q.   Now, the work that we're talking about
2 here was performed on a time and material basis,
3 correct?
4         A.   Yes.
5         Q.   Why was it time and material instead of
6 fixed price?
7         A.   During the walk-through and entering into
8 the contract, in a lump sum that has already had
9 contractors performing on it, it was in our best

10 interests to offer Xcel the opportunity of a time and
11 material contract, because the materials and -- the
12 materials and information that was provided to us, I
13 guess, that would be the only way that we could
14 competitively do that for them.
15         Q.   Is there anything unusual, in your
16 experience, in using time and material when taking
17 over work from another contractor midstream?
18         A.   There is not.  In fact, it's about the
19 only way that you can do work.
20              The problem with this was, it was such a
21 fast-track project, and the milestones that we needed
22 to reach, it was really the only way that we could do
23 the project.
24         Q.   In your experience, does using time and
25 materials as opposed to fixed price always result in

3645

1 more profit for you?
2         A.   No.  In fact, we have made more money on
3 lump sum prices than we have time and material.
4         Q.   Now, did you do anything, Mr. Tate, to
5 try to ensure that hours getting recorded and charged
6 to Xcel for the work you were performing were
7 appropriate?
8         A.   I am the last stop, as far as time sheets
9 go, before they were reported to Xcel.  And our time

10 sheets start at the foreman level.  They record
11 quantities based on what their men have installed.
12 Then they go to the superintendent.  He goes out and
13 verifies that the footages were actually installed.
14              And then when they get to me, I look at
15 the cost codes.  And cost codes are the type of
16 material that are being installed.  And make sure the
17 job numbers, the employees, and everything is correct
18 before I send them for evaluation to Xcel.
19         Q.   Based on being on-site for all this time,
20 do you have any reason to believe FPD did anything
21 other than to try to keep the costs as reasonable as
22 they could?
23         A.   No, I do not.
24         Q.   Did Xcel do anything itself with respect
25 to reviewing the time that was being charged on this?
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1         A.   We had a contract lead in Robin Rand that
2 reviewed time sheets and signed off on them daily.
3         Q.   Okay.  I think those are all my
4 questions.  Thank you, sir.
5              THE COURT:    Thank you.
6              THE COURT:    Cross-examination.
7                    CROSS-EXAMINATION
8 BY MR. FROST:
9         Q.   Let's make sure that we're on the same

10 page here, Mr. Tate.
11              Shaw didn't engineer the boiler, did it?
12 Alstom engineered the boiler.
13         A.   Alstom was the EPC contractor, but Shaw
14 was inevitably designed for the systems that they were
15 installing in the boiler.
16         Q.   But my question was, the boiler itself
17 was designed by Alstom; isn't that correct?
18         A.   Yes, it was.
19         Q.   Okay.  And the lines -- the utility lines
20 going into the boiler, then, were the responsibility
21 of Shaw; isn't that correct?
22         A.   Yes.  For their systems.
23         Q.   And in order for Shaw to do their design,
24 they have to know what devices and what instruments
25 and what motors and what machines are in the boiler;

3647

1 isn't that true?
2         A.   That's affirmative.
3         Q.   Okay.  And you don't know when Alstom or
4 when Xcel sent their drawings to Shaw, do you?
5         A.   No, I don't.
6         Q.   Okay.  It could have been late, it could
7 have been early.  You just don't know, do you?
8         A.   Once again, I have my assumptions, but,
9 no, I do not know the exact date.

10         Q.   Okay.  And, in fact, you wouldn't be in a
11 position to argue with me if I told you that Shaw
12 complained repeatedly to Xcel about getting late
13 drawings for their own work from Alstom and B&W and
14 Xcel, would you?
15         A.   I would not know that information, no.
16         Q.   Okay.  Very well.
17              Now, let's clear up one other thing.  You
18 didn't have a contract with Shaw.  You had a contract
19 with Xcel, didn't you?
20         A.   Yes, I did.
21         Q.   And Shaw's contract was with Xcel, right?
22         A.   As far as I know.
23         Q.   And the work that was moved from Shaw's
24 scope in the boiler, the electrical work, was the
25 subject of change order 23, right?
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1         A.   Yes, sir.
2         Q.   And if you flip back through the
3 document that is 2460A, are there time sheets that you
4 signed?
5         A.   Yes, sir.
6         Q.   So the time sheets that support this
7 invoice, you would have reviewed those time sheets on
8 a daily basis?
9         A.   Yes, sir.

10         Q.   And signed them?
11         A.   Yes.
12              MR. HARTNETT:  All right.  I'll offer
13 2460A.
14              MR. FROST:  No objection.
15              THE COURT:  2460A is admitted.
16              (Exhibit 2460A was received in
17 evidence.)
18         Q.   (BY MR. HARTNETT)  Mr. Moran, did you
19 view it as your job to make sure that FPD's charges
20 were reasonable and appropriate?
21         A.   Yes, sir.
22         Q.   And in reviewing the time sheets and the
23 invoices, did you try to identify any problems with
24 the way FPD was accounting for its time?
25         A.   Yes, sir, I did.
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1         Q.   If you identified those problems, would
2 you correct them?
3         A.   I would talk to Trevor Tate about them
4 and have him correct them, yes, sir.
5         Q.   Were there circumstance where FPD had to
6 do rework?
7         A.   Yes, sir.
8         Q.   Because of its own mistakes?
9         A.   Yes.

10         Q.   Did those get charged to Shaw under
11 change order request 23?
12         A.   No, sir.
13         Q.   Was there some work that FPD did in the
14 boiler that was outside change order request 23?
15         A.   Yes, sir.
16         Q.   How was that tracked?
17         A.   I had a miscellaneous contract to track
18 those issues with our -- there was some work that was
19 done that was backcharged to Alstom that we would have
20 to implement FCA, field change authorization, for.
21         Q.   So there were some issues with Alstom in
22 terms of the boiler electrical work?
23         A.   Yes, sir.
24         Q.   So there were backcharges to Alstom that
25 you accounted for?
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1         A.   Yes, sir.
2         Q.   And those were tracked separately via
3 the FCA process?
4         A.   Yes, sir.
5         Q.   So in terms of identifying costs that
6 were chargeable to Shaw under change order request 23,
7 do you believe that you did an appropriate job of
8 tracking those costs?
9         A.   Yes, sir.

10         Q.   Was Shaw given the opportunity, if they
11 wanted to, to come into your office and look at the
12 time sheets?
13         A.   Yes, sir, any day.
14         Q.   Did you tell that to the Shaw people?
15         A.   I told them verbally, and I told them
16 via e-mail.
17         Q.   One last thing, sir.  We talked about
18 how Joe Livingston was hired to help FPD Main with its
19 work on the boiler by engineering.  Was somebody else
20 brought in to help with procurement?
21         A.   Dave Turner was.
22         Q.   So Dave Turner was brought in to help
23 FPD Main get its materials?
24         A.   Yes, sir.
25         Q.   Did he help get some of the materials
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1 from Shaw?
2         A.   Yes, sir.
3         Q.   Where else did he get materials from?
4         A.   Wesco and Rexel.
5         Q.   And why did some materials have to come
6 from someone other than Shaw?
7         A.   Some of them, Shaw denied purchasing,
8 and the other ones, we could get it from another
9 contractor that Shaw used or Xcel also, and they would

10 come up and said they couldn't get it within a timely
11 manner, but we could get it from Wesco in a timely
12 manner.
13         Q.   Now, did you -- in your review of Shaw's
14 electrical work, did you from time to time try to
15 suggest ways that Shaw could improve its electrical
16 productivity?
17         A.   Yes, sir.
18         Q.   Is there a specific instance that you
19 can recall about that?
20         A.   Number one was the duct bank pull.  I
21 told them -- I suggested to Jason Ezell and Craig Hill
22 several times on that, how to -- a better way to pull
23 that cable.
24         Q.   Did they take your advice?
25         A.   For three of the pulls, they did.
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1 invoices at all?
2         A.   No, sir.
3              (End of videotape deposition excerpt.)
4              MR. FROST:  And from the testimony of
5 this witness, Your Honor, there is nobody in this
6 courtroom, including the witness, who knows really
7 what are in those invoices.
8              And the -- the foundational nexus, the
9 foundational crux, is documents are made at or near

10 the time, by or from information transmitted by a
11 person with knowledge, kept in the course of the
12 regularly conducted activity.
13              And what he's saying, based on this
14 testimony we just saw, is pure assumption, because he
15 had nothing to do with the assembly of it.
16              THE COURT:    But he knows the general
17 way in which such invoices are generated.  And that is
18 a matter about which he's just testified, right?  So
19 doesn't that provide a sufficient foundation when he's
20 talking about how it typically occurs in his
21 experience, and he obviously has a basis with which to
22 be familiar with how it occurs?
23              MR. FROST:  Well, what's typical is not
24 what's in the rule.  He has to say this was -- this
25 data was compiled at or near the time from information
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1 transmitted by personal knowledge.  He can't assume.
2 He can't say, this is generally the way it's done.
3              He's got to have some involvement in
4 this.  He just can't take a stack of documents, come
5 in and say, here it is, I don't know what it is, but
6 it sure looks good to me, and there's a really big
7 number, and I like that number real well, too.  Which
8 is essentially what's happening here, Your Honor.
9              THE COURT:    Fair observation.

10 Mr. Vollbrecht?
11              MR. VOLLBRECHT:  Sure.  Well, one --
12              THE COURT:    Is there anybody else who
13 can provide additional foundation?  Are we spending
14 more time than we need to on this when there is a
15 record custodian who has more direct familiarity with
16 the underlying -- with the records?
17              MR. VOLLBRECHT:  Well, I mean, I guess we
18 could -- we believe that this is the person to do it
19 in this case, given, you know, his ability to testify
20 on this and the fact that we don't want to be here for
21 six months.  And I believe that's -- you know, as you
22 appropriately pointed out, we have satisfied the rule.
23              He testified this is how they always do
24 it, this is what they do here.  It's not a question --
25 and I don't think there's a legitimate basis to say
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1 it's not at or near the time, because the invoices, as
2 he testified to, were put together weekly, reviewed
3 weekly.  You can look at the time sheets.  The time is
4 is there.
5              If they want to try to say that somehow
6 these aren't at or near the time, they got the
7 documents.  They've had the documents for months.  If
8 they think there's something legitimate about that,
9 they could have raised that.  But there isn't anything

10 legitimate about that.
11              MR. FROST:  Your Honor --
12              MR. VOLLBRECHT:  And again -- I'm sorry.
13              MR. FROST:  Please go ahead.
14              MR. VOLLBRECHT:  Your point that you were
15 quoting from also addressed Mr. Frost's issue of, he
16 didn't have any hand in putting it together.  He
17 doesn't have to, under the rule.
18              MR. FROST:  Well, we would disagree.  And
19 if they wanted these documents in, then they should
20 have brought a real custodian.
21              THE COURT:    Well, it does seem a little
22 tenuous, and I think that your concerns are well
23 placed.  But I'm going to admit 54 -- 5614 based on
24 the court's previous statements.
25              Anything else that we need to address
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1 now?
2              MR. VOLLBRECHT:  No from Public Service.
3              THE COURT:    All right.  Mr. Hephner,
4 you want to come back up, sir.
5              Go ahead and bring them in.  You can just
6 bring them straight into the box.
7              THE COURT:  Off the record.
8              (Discussion off the record.)
9              (The following proceedings were conducted

10 in the presence and hearing of the jury.)
11              THE COURT:    Ladies and gentlemen, thank
12 you for your patience.
13              And, Mr. Hephner, I'll remind you that
14 you remain under oath.  Redirect examination.
15              MR. VOLLBRECHT:  Thank you, Your Honor.
16 Just a couple of questions of Mr. Hephner.
17                  REDIRECT EXAMINATION
18 BY MR. VOLLBRECHT:
19         Q.   You were asked, towards the end of your
20 cross-examination by Mr. Frost, about some questions
21 with respect to milestones and substantial completion
22 and payments.
23              I'd like to address your attention and
24 the jury's attention -- this is Plaintiff's 716.  This
25 is the B&W contract.  If we go back to -- it's Bates
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1 your groove.
2         Q.   Did that result in high rates of weld
3 rejection for these welds for Shaw?
4         A.   Undoubtedly, yes.
5              MR. HARTNETT:  Perhaps we could put up
6 the Defendant's demonstrative that the jurors have
7 seen previously, the last piece of it that shows the
8 weld rejection in the main steam lines.
9              MR. PIGANELLI:  27.

10         Q.   (BY MR. HARTNETT)  Defendant's
11 Demonstrative 27.  You've seen this before, this
12 slide?
13         A.   Yes.
14         Q.   And take a look at those -- the little
15 tables there that summarize the rates of weld
16 rejection for hot reheat and main steam.  Do you see
17 those?
18         A.   Yes, I do.
19         Q.   Are those consistent with your
20 observations of the rates of weld rejection Shaw had
21 trying to get these narrow groove welds completed?
22         A.   Yes.
23         Q.   And those weld reject rates, where do
24 they fit in in terms of industry standards for weld
25 rejection?

4370

1         A.   They're so astronomically high, I've
2 never seen anything that bad in my life, in my
3 experience.
4         Q.   You've been in QA/QC for how many years,
5 sir?
6         A.   Almost 35 years.
7         Q.   Where does Shaw's welding on this
8 project rate in terms of the best or the worst welding
9 you've seen on a project of this type?

10         A.   It's the worst welding I've ever seen.
11         Q.   So here we see some of these welds were
12 done three or more times; is that right?
13         A.   Yes.
14         Q.   And several were done -- had to be
15 redone two or more times?
16         A.   Correct.
17         Q.   When these types of welds have to be
18 redone, what -- how difficult is that?  What does that
19 entail?
20         A.   It's tremendously difficult.  This
21 material is a very hard material so that when you find
22 that you've got a weld defect, what you have to do
23 then is to heat the material up in order to soften it
24 before you can even cut it and machine it out to
25 re-establish a weld groove.
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1              Then after you get the initial defect
2 weld cut out, which takes quite a bit of time -- it
3 takes a couple of hours just to heat the piece up to
4 soften it.  Then it takes another couple of hours to
5 cut it out.  Then after that, you have to remachine
6 the weld preparations and re-establish the weld
7 groove, the bevel angles and all.
8              Then after that, you have to establish
9 your fitup again, your alignment of the two adjoining

10 ends, and ensure that your gaps are correct and your
11 alignment is correct and that everything is within the
12 dimensional tolerances prescribed by the weld
13 procedure.
14         Q.   Let me hand you a photo, if I may,
15 Defendant's Exhibit 3033.  Do you recognize this
16 photo?
17         A.   Yes, I do.
18         Q.   What's this a photo of, sir?
19         A.   This is a photo of a machining template
20 for cutting the new weld preps into the ends of the
21 pipe.
22         Q.   Is this weld repair in progress?
23         A.   This is weld repair in progress.
24              MR. HARTNETT:  We offer 3033.
25              MR. McCORMICK:  There's no objection,
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1 Your Honor.
2              THE COURT:  3033 is admitted.
3              (Exhibit 3033 was received in evidence.)
4         Q.   (BY MR. HARTNETT)  Now, the jurors have
5 seen it here.  Can you explain what they're looking at
6 here?
7         A.   The ring around the bottom pipe is the
8 template upon which the machine tool sits, and it will
9 cut --

10         Q.   You can use the pointer.
11         A.   It will cut this bevel into the end of
12 the pipe, and it has to be done in a specific
13 configuration that provides for being able to weld the
14 pipe.  You can actually see a little lip that
15 protrudes on the end, and that provides some landing
16 upon which you can put your weld metal as it melts and
17 provides an area to fuse your weld material into.
18         Q.   So let me ask a question of you, sir, if
19 I may.  Assuming that one of Shaw's pipefitters was
20 asked to hand-weld one of those narrow grooves at the
21 beginning, how long would it take to do that first --
22 get that first root pass done?
23         A.   Oh, that would take possibly a day, and
24 if the fitup was unfavorable, which was the time that
25 they did do their manual welding, it would take a lot
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1 commissioned and able to run because now we're
2 operating on coal.  So there -- and then also the
3 scrubbers would need to be commissioned and working so
4 we can do SO2 controls.  So each of the milestones
5 means additional work that that contractor is supposed
6 to do, needs to be placed in service.
7         Q.   Now, if we go ahead to substantial
8 completion, is it possible for a contractor to have
9 done all that it can do but not be able to complete

10 its substantial completion requirements because
11 another contractor is late?
12         A.   That is true, and that actually occurred
13 on this project.
14         Q.   That happened on this project?
15         A.   Yes, it did.
16         Q.   Tell us about that.
17         A.   B&W was able to complete all their work
18 ahead of time, and the other two contractors were not
19 ready for doing the performance testing for Stone &
20 Webster.  And there is -- so what happened is they
21 completed their work, so they met their contractual
22 obligations.  They ended up demobing their
23 construction from the site and then coming back later
24 to finish startup and doing the performance testing.
25         Q.   Demobing means demobilizing?
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1         A.   Yes, removing their construction crews
2 from the site.
3         Q.   So after finishing their work, they went
4 home?
5         A.   Correct.
6         Q.   And then did they bring back whatever
7 crew was necessary for startup?
8         A.   Yes, they did.
9         Q.   And then once Shaw had caught up and

10 Alstom had caught up, were -- the performance tests
11 that B&W had to pass, could you do those?
12         A.   Yes, and we proceeded on with activities
13 on the site, yes.
14         Q.   So were any liquidated damages assessed
15 against B&W?
16         A.   No.  They met their contractual
17 obligations, so LDs weren't assessed with them.
18         Q.   And are there provisions of these three,
19 A, B, C, contracts that specifically provide for that,
20 if you get your work but can't be tested because
21 somebody else was behind?
22         A.   Yes, there are provisions.  This was a
23 delay in the performance testing, which is addressed
24 in the contracts.
25         Q.   Could Shaw have done the same thing that
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1 B&W did, that is, finish all its work and gone home?
2         A.   If they would have met all their work
3 requirements up to that point, yes.  They would have
4 not had -- they would have met their contractual
5 requirements and not been assessed LDs.
6         Q.   How about Alstom and Shaw?  How was
7 their situation different from B&W's?  Let's say
8 specifically with respect to first fire on gas.
9         A.   Both of them were behind schedule.  So

10 Alstom was behind their schedule, which you may say
11 they delayed themself, and Shaw was also behind their
12 schedule, which was delaying their schedule from
13 proceeding.
14         Q.   And did that same failure of those two
15 contractors to make their respective schedules, get
16 their respective scopes of work done, did that
17 continue up to substantial completion?
18         A.   It continued on, so they didn't catch up
19 between any of the major milestones.  So they were
20 delayed throughout, from first fire, through first
21 coal, through full load, and on through substantial.
22         Q.   And as a result of that, were liquidated
23 damages assessed against both of those contractors,
24 that is, Shaw and Alstom?
25         A.   That is correct.  Each contractor was
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1 behind in their work, so LDs were assessed.
2         Q.   Okay.  Let's take a look at Plaintiff's
3 Demonstrative Exhibit 103 just for a moment.  This is
4 just kind of a simple graphic that was intended to
5 show the contract structure for Comanche 3.  And do
6 you generally recognize what's going on there?
7         A.   Yeah.  I don't know that I've ever seen
8 this before, but I know the contractors, yes.
9         Q.   Sure.  I just want to go through very

10 quickly and ask you about each of them.  How would you
11 evaluate Mitsubishi's performance on Comanche 3?
12         A.   Mitsubishi did really good.  They did
13 have a one-month delay, but -- and they filed for it.
14 There was a typhoon that went through Japan.
15         Q.   A typhoon?
16         A.   A typhoon.  Excuse me.  That went
17 through Japan, and they were delayed on delivery, but
18 that delay didn't impact any of the contractors, so --
19         Q.   Because they were even farther behind?
20         A.   Right.
21         Q.   How about Kiewit?  They're the earth
22 movers, right?
23         A.   Kiewit was up front.  They did all the
24 earthwork on the site.  They also installed the
25 construction power and stormwater, and they completed
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1 their milestone dates and misexecute the contract.
2              And later on, we actually saw them
3 starting to destaff.  And our understanding is that
4 they were trying to cut their costs.
5         Q.   What did you see happening with their per
6 diem plan, the incentive plan for attracting labor?
7         A.   They ended up dropping it.  And I don't
8 know if that was to cut their costs or for whatever
9 reason.

10         Q.   How about other contractors on the site?
11 Did other contractors on the site cut back on their --
12         A.   No.  My -- I believe B&W and Alstom
13 continued the per diem.  I'm not sure it went through
14 the entire project, but it was through the
15 construction phase, to ensure that they had the labor
16 they needed.
17         Q.   What did you do when you realized that
18 you weren't seeing the effort that you thought you
19 paid for in the settlement agreement?
20         A.   So, you know, we continue on a weekly
21 basis to monitor schedule and see that they're falling
22 behind.  I did at times talk to Jason Ezell and Bob
23 Follett to discuss the issues going on.
24              Jason -- several times I talked to him in
25 his office, and Bob Follett was present in I believe a
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1 couple of those meetings.  But he indicated his hands
2 were tight, because management wouldn't allow him to
3 staff up or work additional overtime.  They were only
4 allotted a certain amount of overtime to work on the
5 project.
6              So at that point, I found out that Shaw
7 was not going to succeed in the project.  Their
8 management was not allowing them to.  So that's when
9 we decided to work with them on seeing if we could

10 take work away.
11              We ended up taking, under change order
12 23, the boiler electrical work away from them, and get
13 a contractor that was proven.  And it was FPD.  They
14 had already done all the electrical work on 1 and 2.
15 Xcel had a good relationship with them.  And they're a
16 very well disciplined and organized contractor.  So
17 they went in and did the boiler electrical work.
18              Then we also looked at other areas that
19 we could take away.  And some of those we took away
20 under 16.8 of the contract.
21              Some of the areas we did take away, Bob
22 Follett discussed those areas with me and recommend
23 that we did take them away under 16.8.  He did
24 indicate that this is off-the-record communication,
25 and I don't want, you know, it to go anywhere.  But I
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1 did get all -- you know, we did talk about certain
2 areas.
3              Some of those areas we did take away that
4 he felt were worthwhile were back in the air quality
5 control system.  We took away mechanical piping.  We
6 did take away the boiler drain systems.  And there's
7 multiple areas in the change orders that you can see
8 that we did take away.
9         Q.   What's an example of an area that Bob

10 Follett suggested that Public Service take out of
11 Shaw's contract that you decided not to take out of
12 the contract?
13         A.   He wanted -- the erection of the
14 air-cooled condenser was taking an awful long time.
15 Both the structural steel erection and then the
16 boilermaker stuff, on fabricating the fins.  And
17 that's one of the areas he wanted us to take away.
18 Xcel --
19         Q.   Let me stop you for a second.  When you
20 say ACC, did you understand that to include the
21 turbine exhaust duct or not?
22         A.   It does.  Okay.  The air-cooled condenser
23 is -- comes off -- what happens is, the low pressure
24 turbine has this exhaust steam coming off of it, and
25 you've got to condense it back to water.  And it goes

4204

1 through a turbine exhaust duct out to the air-cooled
2 condenser.  So that turbine exhaust duct was an
3 area -- and finishing up the air-cooled condenser was
4 an area he wanted us to work on.
5         Q.   But you declined to do that.
6         A.   Yeah.  The trouble is, the areas that we
7 agreed to take off were areas that were not in Shaw's
8 control area.  Okay.  Everything from the boiler north
9 was in their control area.  And we didn't want a

10 dispute that we were interrupting any of Shaw's work.
11 So we decided to leave that in their court.
12         Q.   I want to go back to something.  You gave
13 kind of a long answer there, and I want to just go
14 back over a couple parts of it.
15              I think you testified that in
16 conversation with Jason Ezell, he told you that his
17 hands were tied, and his management just wouldn't
18 allow him to hire more men or work longer hours.  Is
19 that correct?
20         A.   That is correct.  I don't know if he used
21 the words "my hands are tied."  He said, there's a
22 limit to how many hours and how much overtime I can
23 work, so --
24         Q.   Is that exchange that you had with
25 Mr. Ezell on one occasion or more than one occasion?
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1         A.   I think I can remember distinctly at
2 least two times that we talked about that.  One was,
3 they were -- they shut down their nighttime shift.  We
4 had -- going around the clock during the piping part,
5 the main steam, hot reheat, cold reheat, they would
6 try to have a crew working during the daytime.  And
7 then for efficiency reasons, it would be nice to hand
8 off to a crew at night, so that you could continue
9 with that process, instead of shutting everything

10 down.  And then you have that time in the morning
11 or between shifts that you got to gear back up again.
12              Well, they had a night shift that we
13 thought was very productive.  And they ended up
14 shutting the night shift totally down.  And we believe
15 that's just because of -- to reduce costs on the
16 project.
17         Q.   Okay.  So you had a conversation with
18 Jason Ezell about why are you closing --
19         A.   Why are you doing that, yeah.
20         Q.   Now, in these conversations that you had
21 with Jason Ezell in which he said that the management
22 of Shaw had tied his hands or words to that effect,
23 was Bob Follett ever present during these
24 conversations?
25         A.   I believe he was.  I know he was in a
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1 couple of the meetings I had with Jason.  So I'm going
2 to say yes.  That's my recollection.
3         Q.   Did Bob Follett voice any disagreement
4 with the statement that management had tied their
5 hands?
6         A.   No.
7         Q.   Okay.  Now, then you went on to talk
8 about removing various portions of the work from
9 Shaw's contract and giving it to other contractors so

10 that it would get done.  Is that right?
11         A.   Correct.
12         Q.   And --
13         A.   If you think about what's going on here,
14 is, I have a limited amount of man -- excuse me.  Shaw
15 has a limited amount of manpower that they have
16 on-site and a minimum amount of oversight.  And to
17 make them as efficient and productive as possible, it
18 would be nice to eliminate some of that scope, so they
19 can be more efficient.  Because they just don't have
20 the resources to get it all done at one time.
21              So what we did is, we tried to reduce the
22 amount of area that they had to coordinate the work
23 in.  So if we took over the back end work, then their
24 oversight and their management could better work, be
25 more efficient and more productive in what work
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1 remained.  And so we tried to tie that down to one
2 distinct area, which was north of the boiler.
3         Q.   And Bob Follett agreed with that
4 approach, and even asked you to take over more work
5 than you did.
6         A.   Yes, he did.
7         Q.   Okay.  So the contractors, then, who took
8 over the work that was removed from Shaw's scope --
9 you mentioned FPD Main.  They did electrical work,

10 right?
11         A.   Right.  Azco was another contractor.  And
12 B&W ended up doing some of the mechanical on the back
13 end.
14         Q.   So those are the three companies, FPD,
15 Azco, and B&W, who did the work that was taken out of
16 Shaw's scope, right?
17         A.   Correct.
18         Q.   And would those contractors, then, bill
19 Public Service on a monthly basis, or whatever, for
20 doing that work?
21         A.   Yes.  They billed Xcel on a monthly
22 basis.  And we went ahead and paid those bills when
23 they were due.  And then we ended up taking that
24 paperwork and invoicing Shaw for those costs under
25 16.8, with no markups.

4208

1         Q.   Okay.  And the work that was done by the
2 three contractors that you named, was that done on a
3 time and materials basis?
4         A.   Correct.  It was.
5         Q.   Is it unusual in your experience in the
6 world of construction if you have a company who's
7 going to come in and pick up work that had originally
8 been bid and be able to start it by another company --
9 is it unusual in those circumstances for it to be done

10 on a time and materials?
11         A.   Typically, when we go to a time and
12 material contract, if the scope is real firm and there
13 are no unknowns, you would like to get a firm price,
14 because you know what the end result should be.
15              These contracts we ended up doing as T&M
16 because Shaw had started doing some of the work, and
17 they were in control of the documents and the
18 materials.  And since the contractors coming onboard
19 didn't know what the entire scope was, because we
20 didn't know how much of Shaw's work was done or how
21 much of it has to be redone because it wasn't done
22 properly -- and because of that, the best way to do it
23 was T&M.  Otherwise, you're facing change orders
24 throughout, because what you told them doesn't
25 actually happen.
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1 nothing Your Honor suggested to them in the -- in any
2 instruction is to the contrary.  They could hang on
3 one question, not another.  That's, I believe, just a
4 legally accurate statement, and my only concern would
5 be because this jury has had so much difficulty over
6 the course of the last two days, is simply to
7 communicate that fact.  To avoid the proposition that
8 if they can't -- if there's one of the two questions
9 on the special verdict form they can't answer, that

10 leads them to conclude that they cannot return a
11 verdict.
12              MR. McCARTHY:  I simply fear that we're
13 anticipating a question that hasn't been asked.  The
14 question has been -- if there's a specific question, I
15 think we answer the specific question.
16              THE COURT:  Well, I agree with
17 Mr. McCarthy.  As much as I would like to add what
18 Mr. McCormick is suggesting, I do think it's
19 premature.  So I'm just going to say no and see where
20 they take us next.
21              (Recess taken, 2:51 p.m. to 3:13 p.m.)
22              (The following proceedings were
23 conducted in the presence and hearing of the jury.)
24               THE COURT:  All right.  The jury has
25 returned.  Mr. Chavez is, obviously, the foreperson.
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1 We've learned that through the notes that we got
2 earlier.  The Court's in receipt of the original jury
3 instructions and verdict forms.
4              Mr. Chavez, am I correct in
5 understanding that the jury has reached a verdict?
6              MR. CHAVEZ:  Yes, we have, Your Honor.
7              THE COURT:  I'll go ahead and take a
8 look at the paperwork now.  Give me just a moment,
9 please.

10              (Pause in the proceedings.)
11              THE COURT:  All right.  The special
12 verdict forms reads as follows.  Number 1, "On
13 Plaintiff Shaw's claims against Defendant Public
14 Service for breach of the BOP contract, we, the jury,
15 find in favor of Plaintiff Shaw.  If in favor of
16 Plaintiff Shaw, we find delay in disruption damages
17 owed to Shaw in the amount of $43 million, and if in
18 favor of Plaintiff Shaw, we find unpaid contract
19 amounts owed to Plaintiff Shaw to be $41,529,031.13."
20              Number 2, "On the Defendant Public
21 Service's claim against Plaintiff Shaw for breach of
22 the BOP contract, we, the jury, find in favor of
23 Defendant Public Service.  If in favor of Defendant
24 Public Service, we find liquidated damages owed to
25 Defendant Public Service in the amount of $43 million,
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1 and if in favor of Defendant Public Service, we find
2 damages for unpaid replacement contractor costs owed
3 to Defendant Public Service to be $27 million."
4              The special interrogatory form reads as
5 follows:  "Was a delay in achieving the full load
6 pursuant to the June 2008 settlement agreement,
7 Exhibit 2, due in whole or in part to the fault of
8 Public Service or any party you find to be Public
9 Service's agent as defined in Instruction Number 15?"

10              "Answer:  No.
11              "Number 2, was any delay in achieving
12 substantial completion, et cetera?
13              "Answer:  No."
14              And could counsel please approach on one
15 issue?
16              (The following proceedings were
17 conducted at the bench out of the hearing of the
18 jury.)
19              THE COURT:  What I'm questioning is the
20 use of the abbreviation M.
21              MR. McCARTHY:  I'm sorry.
22              THE COURT:  I'm just wondering about the
23 use of the abbreviation M and whether I need to verify
24 that my understanding of the abbreviation is correct.
25 And if so, how would you like me to do that?

5640

1              MR. McCARTHY:  My sense would be that it
2 wouldn't hurt to confirm that your interpretation is
3 correct.
4              MR. McCORMICK:  I agree.
5              THE COURT:  Should I simply do that on
6 behalf of the jury or poll them?  I think asking
7 Mr. Chavez should suffice.  Do you agree?
8              MR. McCORMICK:  I do agree.
9              MR. McCARTHY:  Yes, Your Honor.

10              (The following proceedings were
11 conducted in the presence and hearing of the jury.)
12              THE COURT:  Mr. Chavez, I don't know if
13 you could hear me.  What I was just asking the lawyers
14 is whether it would be appropriate for me to make
15 inquiry to confirm that the reference M -- the
16 shorthand M in the special verdict forms means
17 millions.
18              MR. CHAVEZ:  Yes, Your Honor.
19              THE COURT:  And it does?
20              MR. CHAVEZ:  Yes, Your Honor.
21              THE COURT:  And you're stating this on
22 behalf of the entire jury?
23              MR. CHAVEZ:  Yes, I am.
24              THE COURT:  Does either side wish to
25 have the jury polled?
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1 gentlemen, the plaintiff, having rested their rebuttal
2 case, Xcel is now entitled to put on -- with the small
3 amount of time they have remaining, they're entitled
4 to put on a rebuttal case in support of their
5 counterclaims.
6              So how much time do we generally have
7 left at this point?  Am I correct in assuming that
8 it's probably more than an hour?
9              MR. HARTNETT:  20 minutes.

10              THE COURT:    For both sides?  What do
11 you have, Derek, as a total amount?  Roughly.
12              MR. HEHN:  An hour and 25 minutes.
13              THE COURT:    Right.  Let's do this.
14 Let's go ahead and take the lunch recess, and then
15 we'll have you come back for the remainder.
16              So why don't we confine it to an hour
17 under the circumstances, and have you come back at
18 1:00 o'clock.  Does that work for counsel, as well?
19              MR. McCORMICK:  That's fine with the
20 plaintiff, Your Honor.
21              MR. HINDERAKER:  Yes, that's fine.
22              THE COURT:    With the understanding
23 again that all of the legal issues that we need to
24 discuss we'll take up after the jury leaves today.
25              All right.  So we're in recess until 1:00

5263

1 o'clock.  Please remember the court's admonitions, and
2 please reassemble in the jury room.
3              (Noon recess taken.)
4              WHEREUPON, this concludes the morning
5 session reported by Sharon Szotak.
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
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1              WHEREUPON, this starts the afternoon
2 session reported by Sandra Bray.
3              THE COURT:  Good afternoon.  Please be
4 seated.
5              You have to do that occasionally just to
6 keep everybody on their toes, right?  All right,
7 Ladies and Gentlemen.  Welcome back.  We're ready to
8 proceed with Xcel's rebuttal case.
9              Xcel's first witness.

10              MR. HARTNETT:  Thank you, Your Honor.
11 Good afternoon, members of the jury.  Xcel calls Jerry
12 Kelly as its one and only rebuttal witness.
13                     JERRY KELLY,
14 was called as a witness, and having been sworn or
15 affirmed, was examined and testified as follows:
16              THE COURT:  Thank you.  Please have a
17 seat.
18                  DIRECT EXAMINATION
19 BY MR. HARTNETT:
20         Q.   Mr. Kelly, good afternoon.
21         A.   Good afternoon.
22         Q.   What was one of the primary reasons that
23 Shaw failed to achieve substantial completion on
24 Comanche 3 and was assessed liquidated damages?
25         A.   The condensate pumps do not comply with

5265

1 the contract.
2         Q.   And you are a mechanical engineer, are
3 you not, sir?
4         A.   I am.
5         Q.   Have you designed pumps for power
6 plants?
7         A.   I have.
8         Q.   Is Charlie King a mechanical engineer?
9         A.   No.

10         Q.   You sat here and heard Mr. King testify
11 about the condensate pumps, did you, sir?
12         A.   Yes, I did.
13         Q.   Was that testimony accurate?
14         A.   No, it was not.
15         Q.   Those condensate pumps are
16 underdesigned; is that right?
17         A.   Excuse me?
18         Q.   Are they underdesigned?
19         A.   They are underdesigned.
20         Q.   Let's take a look at 5624, which was
21 shown to Mr. King.  Are these the design calculations
22 that Shaw did for the condensate pumps?
23         A.   They are.
24         Q.   And this calculation is in July of 2006;
25 is that right?
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1              MR. FROST:  No, Mr. Cipollone is going
2 to handle the Rule 50 motion that hasn't been argued
3 yet.  Let me go find him.  We'll go and retrieve him.
4              THE COURT:  All right.  So I had denied
5 the replacement contractor cost motion.
6              MR. FROST:  Right, Your Honor.
7              THE COURT:  And we had addressed the
8 economic loss rule argument.  The Court held that in
9 abeyance.  I'll tell you what.  While Mr. Cipollone is

10 gathering his documents, let me turn back to the
11 economic loss issue for a moment.
12              Perhaps I'm just losing track of all the
13 forest for the trees, but am I right in understanding
14 that the counterclaim by Xcel that includes what we've
15 termed the fraudulent misrepresentation claim is a
16 contract claim?
17              MR. FROST:  It's a contract claim for
18 recision.  It's not based on tort at all in the way
19 it's pled, but the secondary argument that we made
20 yesterday, Your Honor, on this point was simply that
21 those contractual requirements have not been met
22 either.  There's got to be some kind of mutual
23 mistake.  There's got to be a basis for recision, and
24 we pointed out there's no time for mutual mistakes and
25 the time for recision is done and over.

5315

1              THE COURT:  Let me just step back and
2 say, as Mr. McCormick would say, let's come back to my
3 question.
4              MR. FROST:  I apologize, Your Honor.
5              THE COURT:  No, I mean no disrespect.  I
6 just want to make sure that I'm looking at this
7 correctly because doesn't that render the economic
8 loss rule argument moot because it is, indeed, a
9 contract claim?  It's not a claim that sounds in tort?

10              MR. FROST:  Well, Your Honor, I would
11 agree with that, going back to your question, but the
12 jury instructions that have been submitted by Public
13 Service Company are pure tort.  They have a string of
14 misrepresentation claims that have nothing to do with
15 contract.  They're tort.
16              THE COURT:  Right, right.  Well, perhaps
17 a solution then to address whether it's appropriate to
18 instruct them in tort, and based on the way the
19 complaint is -- I'm sorry, the counterclaim is framed,
20 it seems to me that it's not appropriate.  It's a
21 contract claim.
22              MR. FROST:  That would be our position,
23 Your Honor.
24              THE COURT:  Mr. Hartnett, do you want to
25 weigh in on this?

5316

1              MR. HARTNETT:  Certainly, Your Honor.
2 We did file a bench memo on this topic.  Actually, I
3 think whether the misrepresentation claim -- it's
4 misrepresentation related to change order request 23,
5 which if the jury were to find in our favor would
6 result in us recovering the damages that we would
7 otherwise be entitled to under the contract.  It
8 basically falls back to 16.8.
9              So I don't view it as -- I think we can

10 get to where we need to do -- whether it's pled as a
11 contract claim or misrepresentation claim, I think we
12 can get to the same spot.
13              THE COURT:  Right, but without needing
14 to address the economic loss rule argument, it seems
15 to me.
16              MR. HARTNETT:  That's correct.
17              THE COURT:  So it really becomes an
18 instructional issue.  The Court has already indicated
19 that it's --
20              MR. HARTNETT:  In our bench memo, the
21 last point, we note that, you know, alternatively we
22 should be permitted to confirm the claim to the
23 evidence and assert it as a breach of contract claim.
24              THE COURT:  But you have is my point.
25 There's no need to confirm anything.  That's the way

5317

1 the claim was originally framed.  So it seems to me we
2 don't need to get into the economic loss rule issue at
3 all.  So the Court deems that moot.  The Court had
4 otherwise denied the motion.
5              So that turns us then to the entitlement
6 to substantial completion certificate, the third
7 argument that Mr. Cipollone -- you had addressed that
8 yesterday.  We'd gone through that one, right?  It was
9 just the final argument on liquidated damages we

10 needed to address?
11              MR. CIPOLLONE:  Correct.
12              MR. FROST:  If I might, Your Honor, I
13 want to make sure that the Court is clear that to the
14 extent that the misrepresentation and concurrent -- or
15 concomitant recision claim is based on contract, we
16 think it should be dismissed because it still doesn't
17 satisfy the standards for recision based on breach of
18 contract in Colorado.
19              THE COURT:  And help me understand that
20 more specifically.
21              MR. FROST:  There has to be some sort of
22 mutual mistake.  There's no evidence of mutual
23 mistake.  There's no evidence of what our folks were
24 thinking that would support a mutual mistake argument,
25 none whatsoever, and not enough certainly to get over
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1         Q.   Meeting minutes?
2         A.   Yes.
3         Q.   Now, we're going to be talking about
4 Shaw's critical path.  What is the definition of a
5 contractor's critical path?
6         A.   Well, there's a definition of the
7 critical path in the BOP contract and --
8         Q.   Let's take a look at it.
9              MR. HINDERAKER:  Can we put that up from

10 Schedule T?  I think at the bottom of the first page,
11 Tim, is where we saw it.  Yes.  The last thing.  No,
12 no, the very last item, Tim.
13         A.   It's the longest continuous chain of
14 activities through the schedule network that
15 establishes the minimum overall duration of the
16 project from the project conception to actual
17 completion or acceptance.  And basically --
18         Q.   (BY MR. HINDERAKER)  Only you said
19 project, but in this case, Shaw's work?
20         A.   Yes.
21         Q.   Is this a pretty typical definition of
22 the term "critical path"?
23         A.   Essentially what it's describing is the
24 longest continuous stream of activities through a
25 schedule that describes how long that schedule is

4664

1 going to take, and what it means is that if any of
2 those activities is delayed, then the end date is
3 delayed.
4         Q.   Now, have you prepared a simple exhibit
5 to help explain the concept of critical path to the
6 jury?
7         A.   Yes.
8         Q.   Let's take a look at Defendant's
9 Demonstrative Number 13.  Just very briefly,

10 Mr. Hill -- Mr. Rose, how does this illustrate
11 critical path?
12         A.   Well, this is an incredibly simple
13 construction project, four activities, and I'm sure by
14 now you've been well educated on critical path, so
15 this might be incredibly simplistic, but what this
16 describes is the construction of a slab on grade.  The
17 first activity is preparing the subgrade, which would
18 be levelling the grade, compacting that grade.
19              The second two activities are done in
20 parallel.  That would be installing the underground
21 electrical, which takes five days, and installing the
22 underground piping, which requires three days.
23              Pouring the slab again then requires
24 five days.  The critical path through this job is
25 through the red activities; the subgrade, the

4665

1 underground electrical, and the pour slab, 15 days.
2              If any of those activities takes longer,
3 the overall schedule takes longer.
4         Q.   And activities that are not on the
5 critical path have something called float; is that
6 right?
7         A.   Yes.  The --
8         Q.   And how do we see that illustrated here?
9         A.   The plumbing activity, the blue activity

10 up there, has two days of float because it could move
11 two days forward and still the job would be finished
12 on time.  The pour slab on grade would finish on time.
13         Q.   So if the installation of the
14 underground plumbing took four days instead of three
15 days, assuming it started where you show it there, it
16 wouldn't affect the overall completion --
17         A.   No, it would not.
18         Q.   -- of this particular project?  Now,
19 let's go to your analysis of Shaw's critical path.
20 Did you divide your analysis of that critical path
21 into several discrete periods of time?
22         A.   Yes, I divided the schedule into four
23 distinct periods.
24         Q.   Why did you do that?
25         A.   We picked time periods where the

4666

1 contractors' schedules intersected in common
2 milestones, and this was to allow us to see how Shaw's
3 critical path impacted those milestones, but also see
4 how the other contractors' critical paths impacted
5 those milestones.
6         Q.   Is this a technique that is common among
7 scheduling experts?
8         A.   Yes.  This is typically called a windows
9 analysis, and in that windows analysis, you look at

10 what the plan is at the beginning of the window or the
11 period and you look at what actually happened at the
12 end of the period and you define an as-planned
13 critical path and you see what happened.
14         Q.   Okay.  What was the first of the four
15 periods that you analyzed?
16         A.   The first period was from the settlement
17 agreement on June 19th, 2008, to first fire on gas for
18 steam blows.  That was July 7th of 2009.
19         Q.   Now, why do you say first fire on gas
20 for steam blows?
21         A.   Well, first fire on gas for steam blows
22 is when the contractors' schedules actually
23 intersected.  It was the first time that Alstom
24 actually produced steam out of their boiler.  Shaw was
25 required to have the steam turbine on turning gear,
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1         A.   As I mentioned, liquidated damages are
2 based on a number of days of delay times a rate,
3 according to the contract.  So if you could look at
4 the bottom line where I say, "Substantial Completion
5 Delay," this is a simple comparison between the 338
6 days that you'll hear from Mr. Rose that he determined
7 were Shaw's responsibility -- that's his analysis --
8 times the daily rate contained in the contract of
9 150,000.

10              So this part of the calculation was very
11 straightforward.  I didn't have to do a lot of work.
12 I just took the days from Mr. Rose and multiplied it
13 by the rate in the contract.
14              But then that would have provided an
15 amount of 50,700,000 even before other liquidated
16 damages related to full load.  But I determined that
17 in the contract there was a cap or a limitation on how
18 much could be charged.  So I went and did a
19 calculation, which is the top part of the chart, to
20 say, although the calculation comes to 50 million,
21 what is the limit in the contract?  What's the most
22 that could be claimed against Public Service of
23 Colorado?
24              And the way that the contract reads is,
25 you start with the original contract and you adjust it

4576

1 for change orders.  Because when you have a change
2 order on a construction project, it increases the
3 contract value.
4              So the parties had agreed to 42,214,000
5 of change orders.  I added that to the original
6 contract value of 412 million.  Now, when I show you
7 the claim for replacement contractors of about 25
8 million, that's, in a sense, a reduction of Shaw's
9 contract value.  So I needed to reduce the contract

10 value for Shaw's claim related to replacement
11 contractors.
12              So I took the 412, increased it by 42
13 million, and deducted the 25 million to get what I've
14 referred to as an updated contract value.  Because the
15 contract says that Shaw cannot be charged more than 10
16 percent of the contract value.  So then I determined,
17 just with math, that 10 percent of the contract value
18 of 429 million would be 42,949,000.  That's the
19 maximum that could be charged under the contract.  And
20 so that's the amount that has been included for Public
21 Service's liquidated damage claim.
22         Q.   Just to orient the jury, I'd like to put
23 up on the screen the Exhibit 1, the contract, and ask
24 you, sir, is the foundation for the substantial
25 completion schedule liquidated damages claim found in

4577

1 11.2.3.3 of the contract?
2         A.   I remember section 11, yes.  I think
3 that's right.
4              MR. McCARTHY:  If we could blow up the
5 point.
6         Q.   (BY MR. McCARTHY)  And so it's 11 -- it's
7 hard to see the periods, but -- 2.3.3.  That's the
8 foundation for the substantial completion liquidated
9 damages calculation that you discussed, correct?

10         A.   The beginning part.  The $150,000 a day.
11 But the cap is actually in the next section.
12         Q.   Okay.  And then 11.2.3.4 is the language
13 of the contract that imposes a cap on the total amount
14 of substantial -- of schedule liquidated damages that
15 Public Service Company can seek from Shaw.
16         A.   That's the maximum amount, yes.
17         Q.   And it's 10 percent of the contract.
18         A.   Correct.
19         Q.   Now, one of the things that the jury's
20 heard a lot about in the case is actually a second
21 category of liquidated damages that was imposed by the
22 June 2008 settlement agreement, the full load
23 liquidated damages.
24              MR. McCARTHY:  And if we could go back to
25 chart 3, Tim.

4578

1         Q.   Can you explain why, in terms of this
2 calculation of the overall schedule liquidated
3 damages, you haven't on this chart broken out the full
4 load liquidated damages?
5         A.   Okay.  I also studied the full load
6 liquidated damages.  But because there's a cap, if I
7 were to add any more liquidated damages to the 50
8 million seven, it would make that number higher, but
9 it wouldn't change how much should be claimed against

10 Shaw, because that's limited by the contract.
11              So while there was delays related to full
12 load, at least in Public Service's opinion, it wasn't
13 necessarily to include them in my calculation because
14 of the contractual limit.
15         Q.   Okay.  Let's turn to the replacement
16 contractor and other costs aspect of your testimony
17 and opinions in this matter, Mr. Tucker.
18              And did you prepare a chart, chart 4,
19 that explains Public Service's replacement contractor
20 and other cost damages?
21         A.   Yes.
22         Q.   And just again, could you reiterate for
23 the jury what are these replacement cost damages?
24         A.   Again, this is where Public Service felt
25 that work needed to be done by someone other than
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1 solve this problem with the condensate pumps?
2         A.   No, there is not.
3         Q.   Now, have you added up the total number
4 of days of delay that you attribute to -- this is
5 delay to Shaw's critical path, right?
6         A.   Yes.
7         Q.   -- the total number of days of delay to
8 Shaw's critical path that you attribute to Shaw?
9         A.   The total delay attributed to Shaw as of

10 August 19th, the end of my analysis, is 338 days.
11         Q.   Now, do you have another exhibit that
12 puts the four windows together and shows Shaw's
13 progress of work?
14         A.   Yes, we do.  This exhibit pulls all the
15 critical paths together.  I think you've actually seen
16 this before.  It's been presented before.
17              The vertical lines describe, well, the
18 four periods, starting at the first period, going down
19 to the second, third, and fourth period.  The red bars
20 are the critical path, the blue bars are Alstom
21 activities, and the green bars are noncritical Shaw
22 activities.
23              If we walk through this, it shows how
24 the critical path flows through the entire job and how
25 Shaw's delays drove the entire job.

4688

1         Q.   Let's clarify one thing, Mr. Rose.  Are
2 we looking here at Shaw's critical path or the
3 project's critical path or both?
4         A.   We're looking at both.  We're looking at
5 both Shaw's critical path and the other impacts on the
6 job.
7         Q.   Why don't you just quickly walk through
8 the diagram and use the laser pointer, if that's
9 helpful, to point.

10              THE WITNESS:  Where is it?
11              THE COURT:  Right there.
12         A.   Okay.  If we start up at window 1, you
13 can see the longest path through that is this red bar
14 here, which is Shaw bringing the turbine on to turning
15 gear, which happens at that spot June -- July 3rd.
16 Then there's an additional three-day delay for the
17 temporary line for the boiler swell out to the cooling
18 water basin.
19              Then the critical path jumps down to
20 pulling vacuum on the condenser on the turbine, and
21 that's controlled by this EAC system to be able to
22 stroke the valves at the top of the turbine.
23         Q.   (BY MR. HINDERAKER)  Let me just stop
24 you there for a second.  That blue bar, is that
25 Alstom?

4689

1         A.   Yes.
2         Q.   So Alstom had some --
3         A.   Actually, that blue bar is -- yes, it
4 is.  It's Alstom.  It's Alstom loading catalyst in the
5 SCR, yes, it is.
6         Q.   So Alstom had some work to do in that
7 window, but does the relative length of the bars show
8 us which contractor represents the critical path?
9         A.   Yes, it is.  In the case of the first

10 window, the Alstom bar is just a little bit shorter,
11 but in the successive bars, the Shaw bar is
12 considerably longer than the other bars of critical
13 path.
14              In this case, we're talking about the
15 SCR, so Shaw was -- excuse me, Alstom was ready for
16 vacuum considerably earlier than Shaw.  And we pull
17 vacuum.
18              Then this long bar here is all the work
19 on the boiler feedwater pumps.  This work started, in
20 fact, way before this.  These boiler feed pumps
21 were -- I don't even know the date, but it was
22 extremely long before this.  This is when the work on
23 those pumps was done to try to make them operational,
24 and it extends from October through the end of March;
25 and they were never able to make two pumps operational

4690

1 during that entire time.
2         Q.   Now, let me just stop you there for a
3 second, Mr. Rose.  We've heard an enormous amount of
4 testimony in this trial about boiler tube leaks.  And
5 do we see periods when the boiler was out of
6 commission because of boiler tube leaks in that
7 window?
8         A.   The long period that the boiler was out
9 of commission regarding tube leaks was October 9th to

10 December 27th or 28th.  During that period, Shaw
11 was -- excuse me, Alstom was repairing tube leaks.
12 You can see how short that bar is relative to this
13 long bar relative to the boiler feed pumps.
14         Q.   Do we see during this window a second
15 period when the boiler was down for tube repairs?
16         A.   Then, most of the tube repair duration,
17 I think it was between January 21 and February 4th,
18 2004, when the boiler tubes were being repaired.
19         Q.   So as we look through that whole period
20 of time as have been covered by your scheduling
21 analysis, are there any days of delay to the critical
22 path of Shaw's work that were caused by another party?
23         A.   No, there aren't.  They have not
24 demonstrated that anybody else impacted their critical
25 path throughout the job.
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1 accounting and construction claims analysis.
2              THE COURT:    Any objection or voir dire?
3              MR. McCORMICK:  No objection, Your Honor.
4              THE COURT:    He's so qualified.
5              MR. McCARTHY:  Thank you, Your Honor.
6         Q.   (BY MR. McCARTHY)  Mr. Tucker, can you
7 tell the jury what the rates are that your firm has
8 charged for the work that your firm has done on this
9 matter?

10         A.   You mean the rates or firm charges?
11         Q.   The rates that your firm charges.
12         A.   Sure.  We use hourly rates based on the
13 amount of work we do.  It would probably average about
14 $350 an hour.  My individual rate is $550 an hour.
15 That's how much my firm charges for my time.
16         Q.   And, Mr. Tucker, did you prepare some
17 demonstrative charts to assist in your testimony today
18 and to explain what your testimony is to the jury?
19         A.   Yes.  I thought it would be helpful.
20              MR. McCARTHY:  Your Honor, these have
21 been exchanged previously with counsel for Shaw.  I'm
22 proposing to refer to them as Tucker 1 through 12.
23 And I believe that I can correctly state that counsel
24 for Shaw has looked at those and said that it's
25 acceptable for us to proceed to use these as

4572

1 illustratives.
2              I may move for their admission at the
3 conclusion of the testimony.  But I'm going to -- but
4 I think, for purposes of walking the witness through
5 the testimony, I'd like to use Tucker 1 through 12.
6              MR. McCORMICK:  There's no objection to
7 that, Your Honor.
8              THE COURT:  All right.
9              MR. McCARTHY:  And we're going to display

10 them.  But I'd like to actually tender a set to the
11 court, if I may, Your Honor.
12              THE COURT:    Yes.  Thank you.
13              MR. McCARTHY:  Thank you very much.
14              THE COURT:    Thank you.
15         Q.   (BY MR. McCARTHY)  Mr. Tucker, did you
16 prepare a chart that summarized the scope of your work
17 in this case?
18         A.   Yes.  One that's titled "Testimony
19 Topics."  It would be chart 1.
20              MR. McCARTHY:  Tim, could we put Tucker
21 number 1 up.
22         Q.   (BY MR. McCARTHY)  And specifically, does
23 this summarize your testimony topics?  And if you can
24 please elaborate on that, sir.
25         A.   Sure.  There's two general areas of work
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1 that I did on this case.  As you know, there are
2 claims that Public Service has made against Shaw and
3 then claims that Shaw has made against Public Service.
4              And I did work on both those areas.  For
5 Public Service claims, I looked at the liquidated
6 damage claims and also the replacement contractor
7 claims.  For Shaw, I studied the claims set forth by
8 Shaw's experts on extended overhead or what we refer
9 to as a delay claim, and also on the loss of

10 productivity claim.
11              The amount of work I did in any
12 particular area depended on what my scope was and
13 whether other experts were also involved, or other
14 individuals.
15         Q.   So let's turn first to Public Service's
16 claims against Shaw.  And in particular, I would ask
17 if you could put chart number 2 -- Tucker 2 up.
18              And can you please summarize, sir, what
19 Public Service's claims are against Shaw in this
20 matter.
21         A.   All right.  There's two claims -- two
22 types of claims or categories.  One is schedule
23 liquidated damages, and that's 42,949,000.  And the
24 other is for replacement contractor and other costs
25 for 26,940,000.  For a total of about 69,900,000.
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1              The schedule liquidated damages relates
2 to Public Service's view that there were delays on
3 this project that were Shaw's responsibility.  I'm not
4 actually testifying on whether that's true or not, or
5 the amount of the delay, but if there is a delay
6 that's Shaw's responsibility, the contract calls for a
7 daily amount to be paid to Public Service.
8              And I'll show you the calculation in a
9 moment of how I get 42,900,000.

10              Public Service also felt that there was
11 certain work that Shaw did not complete or was not
12 completing it properly.  And they went and got other
13 contractors to finish the work, which we've referred
14 to as replacement contractors.
15              And this category is the costs of the
16 work to complete Shaw's work, the 26,940,000.  About a
17 little under 2 million of that is Public Service's own
18 costs related to interacting with the replacement
19 contractors.
20         Q.   So did you also prepare a chart
21 summarizing your analysis of that -- the first
22 category, liquidated damages?
23         A.   Yes.  That's on chart 3.
24         Q.   On chart 3?  Can you please explain to
25 the jury what chart 3 shows, Mr. Tucker.
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1 solve this problem with the condensate pumps?
2         A.   No, there is not.
3         Q.   Now, have you added up the total number
4 of days of delay that you attribute to -- this is
5 delay to Shaw's critical path, right?
6         A.   Yes.
7         Q.   -- the total number of days of delay to
8 Shaw's critical path that you attribute to Shaw?
9         A.   The total delay attributed to Shaw as of

10 August 19th, the end of my analysis, is 338 days.
11         Q.   Now, do you have another exhibit that
12 puts the four windows together and shows Shaw's
13 progress of work?
14         A.   Yes, we do.  This exhibit pulls all the
15 critical paths together.  I think you've actually seen
16 this before.  It's been presented before.
17              The vertical lines describe, well, the
18 four periods, starting at the first period, going down
19 to the second, third, and fourth period.  The red bars
20 are the critical path, the blue bars are Alstom
21 activities, and the green bars are noncritical Shaw
22 activities.
23              If we walk through this, it shows how
24 the critical path flows through the entire job and how
25 Shaw's delays drove the entire job.
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1         Q.   Let's clarify one thing, Mr. Rose.  Are
2 we looking here at Shaw's critical path or the
3 project's critical path or both?
4         A.   We're looking at both.  We're looking at
5 both Shaw's critical path and the other impacts on the
6 job.
7         Q.   Why don't you just quickly walk through
8 the diagram and use the laser pointer, if that's
9 helpful, to point.

10              THE WITNESS:  Where is it?
11              THE COURT:  Right there.
12         A.   Okay.  If we start up at window 1, you
13 can see the longest path through that is this red bar
14 here, which is Shaw bringing the turbine on to turning
15 gear, which happens at that spot June -- July 3rd.
16 Then there's an additional three-day delay for the
17 temporary line for the boiler swell out to the cooling
18 water basin.
19              Then the critical path jumps down to
20 pulling vacuum on the condenser on the turbine, and
21 that's controlled by this EAC system to be able to
22 stroke the valves at the top of the turbine.
23         Q.   (BY MR. HINDERAKER)  Let me just stop
24 you there for a second.  That blue bar, is that
25 Alstom?
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1         A.   Yes.
2         Q.   So Alstom had some --
3         A.   Actually, that blue bar is -- yes, it
4 is.  It's Alstom.  It's Alstom loading catalyst in the
5 SCR, yes, it is.
6         Q.   So Alstom had some work to do in that
7 window, but does the relative length of the bars show
8 us which contractor represents the critical path?
9         A.   Yes, it is.  In the case of the first

10 window, the Alstom bar is just a little bit shorter,
11 but in the successive bars, the Shaw bar is
12 considerably longer than the other bars of critical
13 path.
14              In this case, we're talking about the
15 SCR, so Shaw was -- excuse me, Alstom was ready for
16 vacuum considerably earlier than Shaw.  And we pull
17 vacuum.
18              Then this long bar here is all the work
19 on the boiler feedwater pumps.  This work started, in
20 fact, way before this.  These boiler feed pumps
21 were -- I don't even know the date, but it was
22 extremely long before this.  This is when the work on
23 those pumps was done to try to make them operational,
24 and it extends from October through the end of March;
25 and they were never able to make two pumps operational

4690

1 during that entire time.
2         Q.   Now, let me just stop you there for a
3 second, Mr. Rose.  We've heard an enormous amount of
4 testimony in this trial about boiler tube leaks.  And
5 do we see periods when the boiler was out of
6 commission because of boiler tube leaks in that
7 window?
8         A.   The long period that the boiler was out
9 of commission regarding tube leaks was October 9th to

10 December 27th or 28th.  During that period, Shaw
11 was -- excuse me, Alstom was repairing tube leaks.
12 You can see how short that bar is relative to this
13 long bar relative to the boiler feed pumps.
14         Q.   Do we see during this window a second
15 period when the boiler was down for tube repairs?
16         A.   Then, most of the tube repair duration,
17 I think it was between January 21 and February 4th,
18 2004, when the boiler tubes were being repaired.
19         Q.   So as we look through that whole period
20 of time as have been covered by your scheduling
21 analysis, are there any days of delay to the critical
22 path of Shaw's work that were caused by another party?
23         A.   No, there aren't.  They have not
24 demonstrated that anybody else impacted their critical
25 path throughout the job.
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1         Q.   Now, let's take a look at Section 13.3
2 of the BOP contract.  Is Section 13.3 the section of
3 the contract that governs any change order on behalf
4 of Shaw that involves a schedule extension?
5         A.   Yes.  This talks about changes that
6 involve time extensions.
7         Q.   And it says that Shaw can get a time
8 extension "to the extent that it demonstrates a
9 certain number of calendar days of delay in the

10 critical path progress of the work reasonably
11 demonstrated by Contractor as resulting from"
12 something like -- something that the owner did or
13 something that another contractor did?
14         A.   Basically what this is saying is if
15 someone else impacted Shaw's critical path and made
16 Shaw's critical path -- impacted Shaw's critical path,
17 they would be entitled to a time extension, but just
18 because someone else is late on the job does not
19 entitle them to a time extension.
20         Q.   So applying the criteria under Section
21 13.3 to Shaw's work on this project, did you see any
22 basis for a time extension in their schedule?
23         A.   No, we did not.
24         Q.   Okay.  Have you also reviewed Tom
25 Caruso's report as well as his testimony here at
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1 trial?
2         A.   Yes, I have.
3         Q.   And we've just looked at Section 13.3,
4 which says that to get a time extension, Shaw has to
5 show that someone else delayed the critical path of
6 its work, right?
7         A.   That's correct.
8         Q.   Now, did Mr. Caruso make any attempt to
9 analyze the critical path of Shaw's work and determine

10 whether anyone delayed it?
11         A.   I believe that in his analysis, for the
12 most part, he ignored Shaw's delays.  For instance, in
13 the turbine on turning gear delay, by the time we got
14 to those alleged change orders that were 10 or 15
15 days, Shaw was five months behind on its own.  We're
16 talking about a couple of weeks in those five months.
17 The analysis ignored those five months.
18         Q.   But to be clear, did Mr. Caruso make any
19 attempt to analyze Shaw's critical path and assess
20 impacts to that critical path?
21         A.   No, I don't think so.  I think he
22 ignored Shaw's own delays.  He also -- in the boiler
23 feedwater pumps, he indicates some small amount of
24 delay in 2010, but he ignores the fact that the work
25 was going on from October on and the two boiler
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1 feedwater pumps were never made operational, and
2 therefore, that was what pushed full load out to
3 March 31st.
4         Q.   Did Mr. Caruso assume that if another
5 contractor was late, that justified Shaw in being late
6 too?
7         A.   It appears that what he's done is allow
8 Shaw to take the delays that were made by other
9 contractors.  So that if another contractor was three

10 months late, Shaw could be three months late.  That's
11 what it looked like.
12         Q.   Now, are you aware of anything in Shaw's
13 contract that says that if another contractor is late,
14 then Shaw gets to be late too?
15         A.   No, I'm not.
16         Q.   Or anything that says that if another
17 contractor is late and Shaw's late, Shaw gets to be
18 paid extra for being late?
19         A.   No.  In fact, the contract has
20 provisions of schedule recovery.  If you're behind
21 schedule, you have an obligation to recover schedule.
22         Q.   Now, have you read Mr. Caruso's trial
23 testimony where he said that under his approach, if
24 there are two contractors -- let's say Shaw and Alstom
25 by way of example -- and they both do a terrible job
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1 on this project and they're both six months late, not
2 because they interfered with one another but because
3 they have bad management and they just don't care
4 about the project, that happens and they're both six
5 months late, that happens, in his opinion, both
6 contractors are excused from liquidated damages and
7 both contractors are paid extra for being late?  Do
8 you recall that testimony?
9              THE COURT:  Go ahead.

10              MR. CIPOLLONE:  Objection, Your Honor.
11 It's argumentative, it's misleading, and it misstates
12 Mr. Caruso's testimony.
13              THE COURT:  Well, it's certainly
14 leading, so it's sustained.
15              MR. HINDERAKER:  My question, Your
16 Honor, is does he recall the testimony.
17              THE COURT:  That objection is still
18 sustained.
19         Q.   (BY MR. HINDERAKER)  Well, do you recall
20 Mr. Caruso's testimony about what happens if two
21 contractors are late simply because they did a poor
22 job?
23              MR. CIPOLLONE:  Objection, Your Honor.
24 That's also leading, and it also misstates
25 Mr. Caruso's testimony.
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1         Q.   Meeting minutes?
2         A.   Yes.
3         Q.   Now, we're going to be talking about
4 Shaw's critical path.  What is the definition of a
5 contractor's critical path?
6         A.   Well, there's a definition of the
7 critical path in the BOP contract and --
8         Q.   Let's take a look at it.
9              MR. HINDERAKER:  Can we put that up from

10 Schedule T?  I think at the bottom of the first page,
11 Tim, is where we saw it.  Yes.  The last thing.  No,
12 no, the very last item, Tim.
13         A.   It's the longest continuous chain of
14 activities through the schedule network that
15 establishes the minimum overall duration of the
16 project from the project conception to actual
17 completion or acceptance.  And basically --
18         Q.   (BY MR. HINDERAKER)  Only you said
19 project, but in this case, Shaw's work?
20         A.   Yes.
21         Q.   Is this a pretty typical definition of
22 the term "critical path"?
23         A.   Essentially what it's describing is the
24 longest continuous stream of activities through a
25 schedule that describes how long that schedule is
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1 going to take, and what it means is that if any of
2 those activities is delayed, then the end date is
3 delayed.
4         Q.   Now, have you prepared a simple exhibit
5 to help explain the concept of critical path to the
6 jury?
7         A.   Yes.
8         Q.   Let's take a look at Defendant's
9 Demonstrative Number 13.  Just very briefly,

10 Mr. Hill -- Mr. Rose, how does this illustrate
11 critical path?
12         A.   Well, this is an incredibly simple
13 construction project, four activities, and I'm sure by
14 now you've been well educated on critical path, so
15 this might be incredibly simplistic, but what this
16 describes is the construction of a slab on grade.  The
17 first activity is preparing the subgrade, which would
18 be levelling the grade, compacting that grade.
19              The second two activities are done in
20 parallel.  That would be installing the underground
21 electrical, which takes five days, and installing the
22 underground piping, which requires three days.
23              Pouring the slab again then requires
24 five days.  The critical path through this job is
25 through the red activities; the subgrade, the
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1 underground electrical, and the pour slab, 15 days.
2              If any of those activities takes longer,
3 the overall schedule takes longer.
4         Q.   And activities that are not on the
5 critical path have something called float; is that
6 right?
7         A.   Yes.  The --
8         Q.   And how do we see that illustrated here?
9         A.   The plumbing activity, the blue activity

10 up there, has two days of float because it could move
11 two days forward and still the job would be finished
12 on time.  The pour slab on grade would finish on time.
13         Q.   So if the installation of the
14 underground plumbing took four days instead of three
15 days, assuming it started where you show it there, it
16 wouldn't affect the overall completion --
17         A.   No, it would not.
18         Q.   -- of this particular project?  Now,
19 let's go to your analysis of Shaw's critical path.
20 Did you divide your analysis of that critical path
21 into several discrete periods of time?
22         A.   Yes, I divided the schedule into four
23 distinct periods.
24         Q.   Why did you do that?
25         A.   We picked time periods where the
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1 contractors' schedules intersected in common
2 milestones, and this was to allow us to see how Shaw's
3 critical path impacted those milestones, but also see
4 how the other contractors' critical paths impacted
5 those milestones.
6         Q.   Is this a technique that is common among
7 scheduling experts?
8         A.   Yes.  This is typically called a windows
9 analysis, and in that windows analysis, you look at

10 what the plan is at the beginning of the window or the
11 period and you look at what actually happened at the
12 end of the period and you define an as-planned
13 critical path and you see what happened.
14         Q.   Okay.  What was the first of the four
15 periods that you analyzed?
16         A.   The first period was from the settlement
17 agreement on June 19th, 2008, to first fire on gas for
18 steam blows.  That was July 7th of 2009.
19         Q.   Now, why do you say first fire on gas
20 for steam blows?
21         A.   Well, first fire on gas for steam blows
22 is when the contractors' schedules actually
23 intersected.  It was the first time that Alstom
24 actually produced steam out of their boiler.  Shaw was
25 required to have the steam turbine on turning gear,
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1 and B&W was required to have a gas path to exhaust the
2 combusted materials from the boiler out through the
3 stack.
4         Q.   So those three contractors' work had to
5 come together at that point?
6         A.   Yes, they did.
7         Q.   Now, do you have an exhibit that shows
8 Shaw's work during this first window that you've
9 described?

10         A.   Yes, I do.
11              MR. HINDERAKER:  Let me see that,
12 please.
13         Q.   (BY MR. HINDERAKER)  Go ahead and
14 narrate.  But as you're narrating, be sure to do it
15 into the microphone.
16         A.   Yes, I know it's hard.  The first
17 activity up there -- first of all, this exhibit shows
18 Shaw's plan at the beginning of the period and shows
19 what actually happened at the end of the period to
20 Shaw's critical path.
21              The green bars are the plan.  The red
22 bars that will come in behind are what actually
23 happened.
24              The first activity up there is F and D,
25 is fabrication of delivery, of -- this is the lube oil

4668

1 piping, and it shows that the plan was to have this
2 complete on July 7.
3         Q.   So now we see what actually happened?
4         A.   And what actually happened is the
5 fabrication and delivery of that pipe slipped a couple
6 of months and was actually completed on
7 September 16th.
8              As you can see here, based on that
9 delivery of the pipe, all that pipe was going to be

10 installed by October 1st of 2008.
11         Q.   That was the plan?
12         A.   Yes.  Here's where the big delay
13 happened in the turbine lube oil system.  That piping
14 that was to be installed by October 1st wasn't
15 installed until April 24th, more than six months
16 later.
17         Q.   And was that due in part to the incident
18 where Shaw misread a Mitsubishi drawing and had to
19 rework the turbine lube oil system?
20         A.   Actually a lot of --
21              MR. CIPOLLONE:  Objection, Your Honor.
22 Argumentative and misleading.
23              MR. HINDERAKER:  I'm just quoting from
24 the Shaw rework log, Your Honor.
25              THE COURT:  Overruled.
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1         A.   Actually, the daily reports indicate a
2 lot of problems, including design rework, construction
3 rework, interference with other Shaw trades.  It
4 identifies periods when there was no craft working on
5 this job -- working on this particular work.  So there
6 were a lot of problems with erection.
7         Q.   (BY MR. HINDERAKER)  Okay.  Continue on,
8 please.
9         A.   The next activity in green is the

10 planned oil flush dates, and the oil flush was
11 expected to be completed in just about two weeks and
12 was expected to be finished by January 12th of 2009.
13 The oil flush was actually completed on July 3rd of
14 2009, six months later.
15         Q.   Next?
16         A.   Turbine on turning gear was agreed to in
17 the settlement agreement, Attachment 2, as
18 January 28th.  The forecasting in Shaw's schedule as
19 of June had this already late on February 18th.
20              These dates that I've given you here are
21 for the most part directly out of Shaw's schedules.
22              And turbine on turning gear was
23 accomplished after the oil flush on 7/3.
24         Q.   And is that the work that Shaw had to do
25 to be ready to commence steam blows?
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1         A.   Yes, it was most of it, but not all of
2 it.
3         Q.   Is there more on this slide or is that
4 the end?
5         A.   Oh, the additional three-day delay from
6 June 3rd to June 6th --
7         Q.   July 3rd to July 6th?
8         A.   Excuse me, July 3rd to July 6th, is
9 included in the bottom line.  That is about the boiler

10 swell piping that we've heard so much about.  The
11 boiler swell piping was the overflow from the boiler
12 when it was being filled and powered up.  That boiler
13 drain line was to drain into the air-cooled condenser,
14 but as of July 3rd, that air-cooled condenser was not
15 complete.  In fact, the air-cooled condenser was not
16 complete until sometime in September.
17              Public Service Colorado installed a
18 temporary line from the boiler drain to the cooling
19 water basin, approximately a quarter of a mile, over
20 that 4th of July weekend, to enable the first fire --
21 excuse me, steam blows to actually happen on July 6th.
22              What I might note --
23         Q.   Let me just stop you there for a moment,
24 Mr. Rose.  So what this is showing, among other
25 things, is that Shaw was more than five months late
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1 turbine rotating slowly while you're performing steam
2 blows, so that if there's any leakage into the steam
3 turbine, that the steam turbine will still be heated
4 uniformly and that the water will eventually be
5 drained off and not cause damage to the very expensive
6 turbine blades and other turbine parts.
7         Q.   Now, when was Alstom ready to make steam
8 in its boiler at Comanche 3?
9         A.   Well, we know that the -- that the

10 igniters were fired on the -- on June the 24th and the
11 main burners on the 25th.  So they were ready to make
12 steam on -- on the 25th of June.
13         Q.   Now, as of that point, would B&W have
14 already been in a position to receive those flue
15 gases?
16         A.   Yes, they were.  B&W had had completed
17 their work and were ready to receive flue gas.  And,
18 in fact, had quit the job site, because they -- their
19 work was done.  They were waiting for the next -- next
20 interface point, which is receiving flue gas.  And had
21 to be called back for this period.  So they were done
22 with their work at this point.
23         Q.   Now, on June 25th, 2009, was Shaw ready
24 to receive steam?
25         A.   No, they were not.
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1         Q.   What activities was Shaw working on that
2 were preventing them from being ready to receive the
3 steam at that time?
4         A.   Well, Shaw -- in order to put the turbine
5 up on turning gear -- and this is a big, big piece of
6 equipment.  All of this needs to be turning.  And
7 there's -- you can picture, like, a starting motor in
8 your automobile.  The turning gear is a big -- big one
9 of those that just turns the steam turbine slowly.

10              In order to accomplish that, the turbine
11 lube oil piping, the turbine lube oil flush -- the
12 lube oil has to be cleaned to a condition that
13 satisfies the turbine manufacturer.  It has to be --
14 it has to have all the microscopic particles removed.
15 And they have very fine strainers.
16              So you flush the oil.  So oil flush has
17 to be done to the satisfaction of the steam turbine
18 manufacturer, and also other appurtenances, like the
19 instrument racks have to be complete as required
20 for -- for the steam blows.
21              So those were the main things, the
22 turbine lube oil flush, the turbine bearing system has
23 to be complete and -- and done, ready for turning
24 gear.
25         Q.   Now, when was Shaw, in fact, ready with
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1 its turbine on turning gear in this case?
2         A.   We know that the turbine was put up on
3 turning gear on July the 3rd.
4         Q.   Now, at that point, was Shaw ready to
5 immediately commence steam blows?
6         A.   No, they -- Shaw was not ready at that
7 point.  The main problem was that Shaw -- if we look
8 at this -- this equipment, there is a big, big duct
9 between the air-cooled condenser and the steam turbine

10 underneath this LP turbine.  And that duct was not
11 complete and buttoned up.
12              Now, all the drains from the boiler drain
13 into that duct system.  And those drains, when you
14 light off the boiler, are very hot and they're
15 flashing steam.  And so the air-cooled condenser was
16 not complete and buttoned up.  So the boiler start-up
17 drains didn't have any place to go.
18              So reading the documentation, it
19 indicates that Shaw and Xcel, on the 3rd of July, had
20 a discussion.  Shaw threw up their hands and didn't
21 know what to do with those drains.  Xcel took that
22 opportunity to install a drain pipe to accommodate the
23 drains over to the cooling tower basin.  There's a
24 concrete well under this cooling tower called a
25 cooling tower basin.  And Xcel ran the drain pipes
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1 over to this cooling tower basin by themselves over
2 the 4th of July weekend in order to allow Shaw to
3 begin the steam blows on July the 6th.
4         Q.   And that temporary piping that you just
5 discussed, why was that necessary?
6         A.   It was necessary because the -- this is
7 very hot flashing liquid.  And when you start up a
8 boiler, you have boiler drains that have to have
9 somewhere to go.  You can't dump them on the ground.

10              And the normal drain area in a power
11 plant of this type is the condenser hot wells.  So
12 most -- all of the drains go into the condenser hot
13 well.  And as I said, the air-cooled condenser
14 ductwork was not complete at this time, and so those
15 drains could not be piped to that location and an
16 alternative location had to be developed.
17         Q.   So an additional temporary piping to
18 support steam blows had to be installed, because Shaw
19 was not done with its work in the air-cooled
20 condensers?
21         A.   That's correct.
22         Q.   Now, this work that you described
23 about -- to get the turbine on turning gear, is that
24 work in any respect dependent upon Alstom do anything?
25         A.   No, it is not.
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1 compared to its Attachment 2 date in June of 2008 in
2 getting its turbine on turning gear?
3         A.   Yes, turbine on turning gear was over
4 five months late.
5              In addition, the air-cooled condenser
6 that I just discussed should have been completed in
7 November of the previous year.  The Attachment 2 that
8 was signed back in June indicated that the condensate
9 system, that we'll talk about later, I believe, the

10 condensate system was to be operational on
11 November 17th.  Shaw committed to that date in June of
12 2008, that it would be finished with the condensate
13 system -- in fact, operational with the condensate
14 system on November 17th.
15              Now, we're in July of the next year,
16 more than seven months later, and the air-cooled
17 condenser is not done and still will not be done for
18 another two months.
19         Q.   So you found a total delay in this first
20 window of 133 days?
21         A.   That's correct.
22         Q.   At any time during this period, did
23 anyone else do anything that delayed Shaw or prevented
24 it from getting its work done?
25         A.   No, no one delayed Shaw.
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1         Q.   Now, did Shaw submit a change order
2 request claiming that another party had interfered
3 with its work during this time?
4         A.   There were two change orders submitted
5 that would have affected the work in this time period.
6 There was change order 103 for the instrument racks
7 and change order 107 regarding the thrust bearing
8 shims.
9         Q.   Did you evaluate whether the facts

10 underlying those two change order requests entitled
11 Shaw to a time extension?
12         A.   Yes, we did.
13         Q.   What was your conclusion?
14         A.   Change order 103 was rejected because
15 Shaw installed the instrument racks in the wrong
16 location.  I know there's a discussion as to whether
17 they got verbal direction to do that, but, as
18 Mr. Zanetti described, that's not how things are done
19 on a complex construction project.  And, in fact, you
20 would not expect a sophisticated contractor like Shaw
21 to take verbal direction because it puts them at risk.
22         Q.   Now, is the analysis that you have just
23 laid out for the jury, and specifically with respect
24 to those -- one of those two change order requests, an
25 analysis that you have revised over time?
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1         A.   Yes, I did.
2         Q.   And Mr. Zanetti has already told us
3 about that, but why don't you just briefly explain to
4 the jury the one time here when you changed your mind?
5         A.   In my initial analysis, I looked at each
6 of the change orders individually, and when I looked
7 at the change order associated with the thrust
8 bearings, I thought in my mind that perhaps Shaw would
9 be -- could have completed the oil flush or started

10 the oil flush again a little bit earlier had it gotten
11 the shims back.
12              So what I was going to allot them was 3
13 days of the 15 days they'd asked for, and that 3 days
14 would have been from the end of that period, since the
15 thrust bearing work was done on June 26th.  It would
16 have been from June 24th to June 26th, excuse me,
17 those days.
18              When I went back and talked to Bob about
19 these things, Bob agreed with me on all the change
20 orders except this one, and we went over the specifics
21 associated with the bearing work on the turbine, the
22 instrument work that was being changed, the proximity
23 probes that it was talking about, some of the
24 vibration instrumentation.  And Bob is our power plant
25 expert.  I look to him for advice on the technical
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1 issues, and I have to bow to his opinion on those
2 issues.
3              But in addition, as we looked at these
4 things in context in a delay analysis, we saw that the
5 instrument rack work wasn't finished until July 2nd.
6 So even if they were delayed for three days, from
7 June 24th to June 22nd -- 26th --
8         Q.   On the shims?
9         A.   -- on the shims, the delay associated

10 with the instrument racks would have been the
11 controlling delay.  So I corrected my 3 days.
12         Q.   Okay.  In addition to bowing to
13 Mr. Zanetti, were you convinced that that was a
14 mistake about those three days?
15         A.   Yes, I was.  He's more technically
16 competent than I am.
17         Q.   So when all this work was done, steam
18 blows proceeded on, what, July 7th?
19         A.   July 6th.
20         Q.   July 6th, okay.  Now, did anyone keep
21 Shaw waiting for steam blows?
22         A.   No, I don't believe so.
23         Q.   Did Shaw keep anyone waiting for steam
24 blows?
25         A.   We believed that Alstom was ready for
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1 steam blows on June 27th.
2         Q.   And Babcock & Wilcox as well?
3         A.   Babcock & Wilcox was finished probably
4 the end of 2008.  They had already done their work and
5 demobilized at that time.
6         Q.   Okay.  Now, did the joint boiler main
7 steam hydro test take place during this time period
8 that we've been talking about?
9         A.   The hydro tests were performed in about

10 mid-March of this year.
11         Q.   And was that joint hydro on Shaw's
12 critical path?
13         A.   No, it was not.
14         Q.   How can you be sure that the joint hydro
15 was not on Shaw's critical path?
16         A.   Well, the only Shaw activity after the
17 hydro was chemical cleaning, which was performed in
18 early April of 2009.  That was about a four or
19 five-day activity.
20              And after that was complete, the boiler
21 was put into dry layup, meaning nothing was done to
22 it.  It was put under a nitrogen blanket for almost a
23 month.  So that period of a month shows that that was
24 not on a critical path.
25         Q.   And during that entire period of time,
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1 the boiler was just waiting for Shaw to be ready?
2         A.   The boiler was just waiting for them.
3         Q.   Now, did Mr. Caruso agree with your view
4 that boiler hydro was not on Shaw's critical path?
5         A.   Yes, he did.
6         Q.   If that is the case, can a delay in the
7 joint hydro be the basis for a time extension?
8         A.   In order to have a time extension, you
9 must show that your critical path -- the critical path

10 I've described is delayed.  If this is an activity
11 that has float in it, it can't impact the critical
12 path.
13         Q.   Let's now go to the second period that
14 you have described.  What was that?
15         A.   The second period was from first fire on
16 gas for steam blows to steam bypass operation.
17         Q.   And what are the dates there?
18         A.   July 7th of 2009 to September 30th of
19 2009.
20         Q.   And why did you select this period as
21 your next window?
22         A.   This was the next time when there was a
23 major milestone where the contractors intersected.
24         Q.   What is a steam bypass operation?
25         A.   I think it's been described in detail by
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1 others, but just to reiterate, excuse me, during steam
2 bypass, the boiler, Alstom, produces steam which
3 bypasses the turbine.  It goes through a bypass
4 system, through an attemperator, which cools the steam
5 slightly and then dumps that into the air-cooled
6 condenser, back for recirculation through the
7 condenser.
8         Q.   Do you have an exhibit which shows this
9 second period?

10         A.   Yes, I do.  The critical path in the
11 second period, Shaw's critical path, was through its
12 electric-hydraulic control system.  The electric-
13 hydraulic control system is the system that operates
14 the valves at the top of the steam turbine.
15              This is the plan at the beginning of
16 this period, and Shaw had forecasted being done on
17 September 1.
18         Q.   What's next?
19         A.   They were actually complete on
20 September 29th, 28 days later.  Their plan in the
21 original schedule in this period was to be done on
22 September 1st.
23         Q.   To be ready to pull vacuum?
24         A.   Right.  And they were actually ready to
25 pull vacuum on 9/29, September 29th.  Steam bypass was
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1 planned to start on September 2nd.  It actually
2 started on September 30th.  This was an overall delay
3 of 25 days in this period due to the electric-
4 hydraulic control system.
5         Q.   Now, the main delay you're talking about
6 there is completing the EHC?
7         A.   Yes, it is.
8         Q.   Why was that work done?
9         A.   Well, the electric-hydraulic control

10 system was required to operate the valves at the top
11 of the steam turbine.  In order to pull vacuum -- I
12 think pulling vacuum has been described before.  In
13 order to pull vacuum, you need to seal the top of the
14 turbine so that, along with -- excuse me.  You need to
15 seal the valves at the top of the turbine in order to
16 pull a vacuum through the IP section, the low-pressure
17 section of the turbine, the condenser and the
18 air-cooled condenser.  The EHC, or the
19 electric-hydraulic control, system operates those
20 valves at the top of the turbine.
21         Q.   Now, did anyone interfere with Shaw's
22 ability to get that work done?
23         A.   No.  This work is in the steam turbine
24 building, and it's a building that is completely under
25 the control of Shaw.  None of the other contractors
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1         Q.   This work that you described to get the
2 air-cooled condenser complete to receive these drain
3 lines, is that work dependent upon Alstom doing
4 anything?
5         A.   No, it is not.  It's all Shaw work.
6         Q.   So what date was it that steam blows were
7 able to commence?
8         A.   On July the 6th.
9         Q.   And then the steam blows -- what's the

10 main purpose of those steam blows?
11         A.   Well, the main -- the main purpose of
12 steam blows is to clean the hot and cold reheat and
13 main steam lines.  There's a marginal cleaning of some
14 parts of the boiler, as well, but the main reason is
15 to clean the steam lines.
16         Q.   Now, the jurors have seen this photo
17 before of this big cloud of rusty steam.  Where does
18 most of that rust come from?
19         A.   Well, that is -- is probably iron oxide.
20 It's mill scale.  It's coming from the inside of the
21 main steam hot and cold reheat piping.  And you always
22 see this on the initial steam blows.  I mean, it's --
23 it's the material that you're trying to remove from
24 the piping.  And just the fact that you see it there
25 means that the blow is being successful in removing
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1 that material.
2         Q.   And this is the main reason you do steam
3 blows, right?
4         A.   Pardon me?  That's the reason you do
5 steam blows, yes.
6         Q.   Now, following the steam blow interface
7 that you just described, what was the next major
8 interface between Alstom and Shaw to move the progress
9 of the work forward?

10         A.   Well, the next critical point, in my
11 opinion, is getting the bypass steam into operation.
12 And in order to get that into operation, you have to
13 pull vacuum on the steam turbine.
14              And by pull vacuum, vacuum is pulled on
15 all of this equipment and all of the ductwork between
16 that equipment, so that you -- you need to be able to
17 pull almost an absolute vacuum on all that ductwork in
18 order to generate steam from the boiler and put it
19 into the condensing system.  You have to have some way
20 to suck the steam into the condensing system.
21              So in order to achieve that, the
22 air-cooled condenser has to be -- has to be done, and
23 the -- the steam turbine interceptor control valve,
24 the electrohydraulic control system for all of these
25 valves have to be done, because those have to be held
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1 shut when you pull vacuum on this equipment.
2              And so the two major things that need to
3 be complete to achieve pulling vacuum were completion
4 of the wiring for the EHC system and completing the
5 commissioning of the EHC system, and completing the --
6 the ductwork for the air-cooled condenser system.
7         Q.   Now, let me -- let me follow up on that a
8 little bit.
9              The pulling of vacuum.  Where does the

10 steam go at that point?
11         A.   Well, when you pull a vacuum, you have
12 what's called hiding and holding ejectors that pull a
13 vacuum on this ductwork.  When the steam goes into the
14 condensing space, it turns into water.  It condenses
15 into water, and the steam goes into the -- what's
16 called a condenser hot well.  And a hot well is just a
17 steel tank at the bottom of the -- just under the --
18 this LP -- LP turbine area.  And that tank holds all
19 of the condensed water that -- steam and water that
20 drains into that area.
21         Q.   Let me ask a slightly different question.
22 In this pull vacuum interface, is steam -- is power
23 being generated?  Is steam going through the steam
24 turbine yet?
25         A.   No, it is not at this point.  These
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1 plants have what's called a -- a bypass system that
2 takes the steam from the boiler and runs it around in
3 circles through -- condenses it in the condensing
4 system, dumps it into the hot well.  The condensate
5 pumps take it from the hot well and pump it through a
6 demineralizer system.  And that demin system cleans up
7 the water.  Takes all of the chemical pollutants out
8 of the water, and you just keep pumping the water
9 around and around, making steam, until it gets to a

10 purity level that is acceptable to the steam turbine
11 manufacturer.
12         Q.   So if I understand what you're saying,
13 the turbine is very sensitive about the kind of steam
14 that it receives?
15         A.   That is right.  The chemistry for the
16 boiler water and the chemistry for the steam has to be
17 at a purity level that will not allow any coating out
18 of any chemicals onto the turbine blading or the
19 piping in the boiler.
20              So, you know, you -- water in your home,
21 you get plate out of -- out of some white materials.
22 You can't have any plate in a power plant.  The water
23 has to be absolutely pure, so you need the bypass
24 system to recirculate the water until it's at a purity
25 level where you can emit the steam to the steam
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1 were working in this building.
2         Q.   Did anyone else keep Shaw waiting to
3 begin the steam to bypass operation?
4         A.   No, no one was holding them up.
5         Q.   And how about Shaw?  Did Shaw keep
6 others waiting?
7         A.   Alstom was ready to go to steam to
8 bypass earlier than this.
9         Q.   Okay.  So that was window number 2.

10 What's window number 3?
11         A.   Window number 3 is from steam to bypass
12 to full load.
13         Q.   And do you recall the dates?
14         A.   The dates are September 30th of 2008 to
15 March 31st, 2010.
16         Q.   Would that be 2009, September 30th,
17 2009?
18         A.   I'm sorry.  Yes.
19         Q.   Okay.  Tell us, if you would, what we
20 see in this third window.
21         A.   Well, I first wanted to say that we've
22 talked about -- we could have picked a different
23 window here, and one of the windows we could have
24 picked would have been first steam to turbine.  That
25 was another time when the parties intersected, but in
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1 looking at the schedules, we determined that first
2 steam to turbine was not the critical path.  The
3 critical path was through the boiler feedwater pumps.
4 So first steam to turbine was not a critical path
5 milestone.
6         Q.   So that's why you selected the window
7 that you did as your third window?
8         A.   That's why we selected this window.
9         Q.   Why don't you go ahead and show us what

10 this window shows?
11         A.   In the plan for this window, Shaw
12 planned to put first steam to turbine on November 30th
13 of 2009.  This was based on a projection of delays
14 basically for Alstom's tube repairs.  It had
15 forecasted an amount of days of delay for Alstom and
16 said that Alstom would be complete with its tube
17 repairs and they could put first steam to turbine on
18 November 30th.
19              They actually put first steam to turbine
20 on January 4th, and here we see the steam to turbine
21 delay I was talking about.  That would have been the
22 delay associated with Alstom's tube repairs.
23              Based on the November 30th date for the
24 first steam to turbine, they planned to have full load
25 on January 8th.
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1         Q.   Let me just stop you there for a second,
2 Mr. Rose.  Now, full load was one of the dates that
3 was in the Attachment 2 to the June 2008 settlement
4 agreement, right?
5         A.   Yes, it was.
6         Q.   And what was the full load date that
7 Shaw committed to in Attachment 2?
8         A.   The Attachment 2 full load date was
9 July 6th.

10         Q.   July 6th.  So their projection, their
11 plan at the beginning of this window was to be, what,
12 six months late?
13         A.   That's correct.
14         Q.   Okay.  Go ahead.
15         A.   So they're six months late at the outset
16 of this window.  What's important to note on this
17 slide here, they had planned to have first steam to
18 turbine on November 30th and be able to go to full
19 load on January 8th, nominally about 40 days between
20 those activities.
21              What actually happened was first steam
22 to turbine happened on January 4th, but full load
23 didn't occur until March 31st, almost four months
24 later.  So that's why I said that first steam to
25 turbine is not critical.
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1              The days to the turbine -- the delays to
2 the turbine boiler feedwater pump delayed the job by
3 110 days, and that's essentially because they couldn't
4 bring the A boiler feedwater pump operational.
5         Q.   And have you reviewed the various -- we
6 won't go through them all now, but have you reviewed
7 the various project records that detailed the various
8 problems Shaw had in trying to get those boiler
9 feedwater pumps working?

10         A.   Yes.  We looked at mostly the daily
11 reports but also looked at some of the monthly
12 reports, some of Shaw's monthly reports, identified
13 problems that they had with the boiler feedwater
14 pumps.  They had alignment problems.  They had piping
15 problems where they had to cut and rework piping.
16 They had to rework hangers for the piping.  They had
17 lube oil lift pumps that failed.  They had pumps that
18 seized, and, in fact, the lube oil lift pump for the A
19 pump failed the day after first steam to turbine on
20 January 5th.
21              After that, they described how the A
22 boiler feedwater pump became harder and harder to
23 turn, and ultimately they said that pump was seized.
24 I think it was January 19th.  Then it was sent out to
25 a shop.  It was returned from the shop.  They tried to
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1 put it in operation again.  It seized again.  And
2 ultimately, the pump wasn't returned back to the site
3 until March 22nd.  It was made operational on
4 March 26th.
5         Q.   And once it was operational, did the
6 plant immediately start ramping up to full load?
7         A.   Yes, the plant ramped up during that
8 period.  There's a normal startup operation when
9 you're operating a big power plant like this.  It

10 isn't a matter of just flipping a switch.  Plants are
11 ramped up slowly so things aren't damaged, and
12 ultimately we got to full load within five days, which
13 seems very reasonable.
14         Q.   Now, based upon your review and your
15 analysis, did anybody else do anything that prevented
16 Shaw from getting its work done during this window?
17         A.   No, they didn't.
18         Q.   And did anyone else keep Shaw waiting
19 for full load?
20         A.   No.
21         Q.   Did Shaw, however, keep the other
22 contractors waiting for full load?
23         A.   Alstom was ready to bring the plant to
24 full load in early to mid-February.  There's a letter
25 to Shaw on I think it's February 16th that puts them
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1 on notice that the plant is now operating at its
2 maximum load based on having one boiler feedwater
3 pump.  He goes on to say how Alstom is ready to go to
4 full load, B&W is ready to go to full load, and what
5 is missing is the second boiler feedwater pump to
6 bring them up to full load.
7         Q.   Now, the period we're looking at here is
8 the time during which the leaks were discovered in
9 Alstom's boiler; is that right?

10         A.   Yes, that's correct.
11         Q.   Did those leaks in any way impact Shaw's
12 critical path?
13         A.   No, they didn't.  The critical path went
14 in through the boiler feedwater pumps, and they were
15 never able to make them operational.
16         Q.   Okay.  What was the fourth window that
17 you analyzed?
18              THE COURT:  Before we go to the fourth
19 window, why don't we take our midafternoon recess.
20              So, Ladies and Gentlemen, 15 minutes.
21 Please remember the Court's admonitions, and please
22 reassemble in the jury room.
23              You're welcome to step down, sir.  Thank
24 you.
25              (Recess taken, 2:53 p.m. to 3:11 p.m.)
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1              THE COURT:  All right.  We're ready to
2 resume.
3              Mr. Rose, I remind you you remain under
4 oath.
5              Continued examination, Mr. Hinderaker.
6              MR. HINDERAKER:  Thank you.
7         Q.   (BY MR. HINDERAKER)  Mr. Rose, I believe
8 when we broke you were about to introduce us to the
9 fourth window.

10         A.   The fourth period in my analysis is from
11 full load on March 31st to the end of my analysis,
12 which is August 19th, 2010.
13         Q.   So Shaw has now achieved full load.
14 What is the milestone that they are aiming toward at
15 this point?
16         A.   The next milestone to achieve is
17 substantial completion.
18         Q.   Do you want to show us the fourth
19 window?
20         A.   Sure.  During this period, there was
21 very little in the way of detailed schedules because
22 most of the work is done.  What we used to do our
23 analysis here was monthly reports, daily reports,
24 and -- for the most part daily reports to see what was
25 going on.
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1              What we found from the daily reports was
2 that the plant never seemed to be able to be operated
3 on two condensate pumps.  We've heard testimony from
4 Bill Stecker and from Bob Zanetti about how the plant
5 is designed to operate on the two 50 percent
6 condensate pumps with the other 50 percent pump
7 obviously being for a spare when one of the other ones
8 is damaged or goes down, and it seems obvious that
9 when you have three 50 percent units, that the plant

10 should operate on two 50 percent units.
11              We've heard a lot of discussion about
12 the design, about the design being proper, but there's
13 no evidence that the plant I've seen has been able to
14 operate on two 50 percent pumps.  And since Shaw is
15 responsible for the design for those condensate pumps,
16 it would seem that they're responsible to demonstrate
17 that that plant can operate on two 50 percent pumps.
18         Q.   And as long as we don't have condensate
19 pumps functioning at the 50 percent specification,
20 what significance does that have for Shaw reaching
21 mechanical or substantial completion?
22         A.   Well, they can't reach mechanical or
23 substantial completion.
24         Q.   Now, during this fourth window, was
25 there anybody who interfered with Shaw's ability to
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1 feet.  Because this water is at a very, very low
2 pressure.  Basically, a complete vacuum.
3              So the pumps have a long, long pumping
4 tube that pumps the water up.  And you have three
5 half-size condensate pumps, because this is one of the
6 most difficult duties in the plant.  Condensate pumps
7 are pumping flashing water, water that's flashing into
8 steam.  And they're notoriously unreliable.  So you
9 have three half-size pumps, because condensate pumps

10 are troublesome and shut down from time to time.  So
11 you need a backup pump to bring online so that you can
12 maintain full capacity on the plant.
13              We know that Shaw had never achieved
14 substantial completion, because the criteria for
15 substantial completion is that the plant has to be --
16 reach full load, specified load, and it has to be
17 operating normally as specified with the equipment
18 installed in the plant.
19              And the normal as-specified configuration
20 is two condensate pumps running.  This plant cannot
21 achieve full load unless all three condensate pumps
22 are running, which is not in accordance with the
23 design of the plant.  And I know from my own
24 experience that -- because I set up a lot of the
25 design standards for power plants.  And all of Stone &
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1 Webster plants that I'm familiar with have three
2 condensate pumps, 50 percent condensate pumps.  And
3 that's pretty much the industry standard throughout
4 the world.
5              If you see a power plant that only has
6 two, you know that they're saving on money, because
7 it's not a reliable way to design a power plant.  You
8 need to have three.  You need to have one full-size
9 backup.

10         Q.   (BY MR. HARTNETT)  Now, this plant has
11 been running on three condensate pumps for some time,
12 hasn't it?
13         A.   Yes, it has.
14         Q.   So it can get to full load using the
15 three condensate pumps; is that right?
16         A.   Yes, it does.
17         Q.   It can function on a day-to-day basis
18 using three condensate pumps?
19         A.   Yes.  It can run -- it can run normally
20 on the three condensate pumps, but it's not within the
21 design specifications for the plant.
22         Q.   And finally, Mr. Zanetti, I want to touch
23 on a couple of -- a couple change order issues that
24 Shaw has raised in this case, particularly related to
25 some MHI issues.  Did you review those as part of the
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1 analysis you did for your report?
2         A.   Yes, I did.
3         Q.   Okay.  So -- well, tell me, which ones
4 did you review?
5         A.   Well, I reviewed the change order that
6 relates to the relocation of the instrument racks, the
7 change order that relates to the -- the
8 instrumentation and low boil flushing and the thrust
9 bearing shim rework on the steam turbine prior to

10 turning gear operation of the steam turbine.
11         Q.   So let's take those one at a time, then.
12 This instrument rack claim.  Shaw claims that someone
13 told them to put the instrument racks in the wrong
14 spot?
15         A.   That's -- that's -- from what I've read,
16 that's the claim.  And, you know, just to make a
17 point, these plants are completely and thoroughly
18 designed down to the minutest detail.  And the
19 location of something like the instrument racks is
20 something that's a definite design requirement.
21              And for -- for Shaw to say that they
22 talked to somebody in the corridor and they told them
23 to locate the racks up on the operating floor is a
24 ridiculous statement.  I mean, they had the drawings
25 in the spring of '06 and should have looked at the
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1 drawings and properly located the instrument racks.
2              And at least one of those racks had to be
3 fully functional in order for turning gear operation
4 and steam blows.
5         Q.   Well, let me -- let me be clear here.
6 Let's imagine that Shaw's claim is, someone from
7 Mitsubishi told us where to put the racks.  Does that
8 make a difference?
9         A.   No, it does not.  It does not make a

10 difference for a number of reasons.  Number one,
11 you're supposed to follow the drawings, not -- not
12 some verbalization from a person.
13              And secondly, Xcel was the interface with
14 Mitsubishi, not Shaw.  That doesn't say that Shaw
15 couldn't talk to Mitsubishi, but they shouldn't be
16 taking technical direction on where to locate things
17 from Mitsubishi.  Xcel was the direct contact with
18 Mitsubishi.
19         Q.   So if there was some conflict between
20 what the drawings showed and what this Mitsubishi
21 technician said, what should Shaw have done?
22         A.   Shaw should have gone to Xcel, and Xcel
23 should have ironed it out with Mitsubishi in a very
24 formalized way.  And there is a formalized way of
25 doing it.  It's called an RFI.  It's a request for
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1 work -- in this example, it's a company called FPD --
2 then they send invoices to Public Service.  And I
3 reviewed those invoices -- most of the invoices -- in
4 determining that there was underlying support from the
5 contractors for the amounts claimed.
6              I did some tests beneath the invoice.  I
7 looked at some time sheets.  I had my team obtain
8 additional support from the replacement contractors.
9              And then finally, I saw that it was

10 consistent with the amounts that were invoiced from
11 Public Service to Shaw.  So again, more of an audit of
12 the underlying documentation.
13         Q.   And did that audit of the underlying
14 documentation, in fact, confirm the accuracy of the
15 numbers that are included in the replacement
16 contractors costs?
17         A.   Yes.  The claims had been fairly well
18 organized and kept together, the records.  So while it
19 took a lot of time, it was a pretty straightforward
20 analysis and it did support the costs included in the
21 claim.
22         Q.   And then let's move to your analysis and
23 work with respect to Shaw's claims against Public
24 Service Company.  And did you also prepare a chart --
25 and this will be 6 -- that presents the focus of your
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1 work with respect to Shaw's claims against Public
2 Service Company?
3         A.   Yes.  This chart 6 is a summary of both
4 my evaluation of the extended overhead claim that was
5 put forth by Ms. Angela Rice and also Shaw's loss of
6 productivity claim, which was also put forth by
7 Ms. Rice but with input from Dr. Borcherding.
8         Q.   So can you summarize your evaluation of
9 Shaw's extended overhead claims?

10         A.   Yes.  I thought Ms. Rice did a very
11 detailed analysis, and I think her approach of trying
12 to look at a daily rate for delay is a proper
13 approach.  But I think, in applying that approach, she
14 made two or three fundamental mistakes or errors that
15 I've identified here.
16              First, on construction projects, some
17 costs increase with time.  If you pay a thousand
18 dollars a month for a trailer rental and you're out
19 there another month, you pay another thousand dollars.
20 So that's what we call a time-related or delay cost.
21              But some costs are more related to
22 activity.  They might be called variable or activity.
23 The more effort there is, the more cost there is, and
24 the less effort, the less cost.
25              In a delay claim, you only want to
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1 include in those that extend with time and not those
2 that are activity related.  Those might be properly
3 claimable, but they wouldn't be in a delay claim.  And
4 so I identified a substantial amount of costs that I
5 believe were not time related.  And I think, in fact,
6 some of Ms. Rice's analyses actually also demonstrate
7 that.  So they shouldn't have been included in a delay
8 claim.
9              The second is that she based her claim

10 for home office supervision on some billing rates, and
11 it resulted in a claim that was substantially higher
12 than what was actually recorded in Shaw's costs for
13 home office supervision.  Excuse me.  In Shaw's job
14 costs.  So using these billing rates, came to a much
15 higher than Shaw's costs.
16              And the third is, she did use a very
17 unconventional method.  Typically, if you think of
18 cost as part time related and part activity related,
19 you split it, 50 percent here, 50 percent here, or
20 75/25.  What she did is, she included a hundred
21 percent of the costs in both calculations.  And then
22 she tried to correct it, but I don't think she fully
23 corrected it.  And I've never seen that approach.
24              Typically, it's either all time related
25 or all activity or you try and split it up.  But you
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1 don't include a hundred percent in both of the claims
2 and then try and adjust it separately.
3         Q.   Now, in respect of this extended overhead
4 delay claim and the daily rate that was used by
5 Ms. Rice, let me ask you to look at Tucker chart
6 number 7 and ask you, have you recalculated Shaw's
7 daily rate for -- in order to correct for the problems
8 that you identified?
9         A.   Yes.  Chart -- as I think maybe from

10 Ms. Rice's testimony you know, she analyzed two
11 different periods.  And she came up with a daily rate
12 for both -- for each period.  And this is the amount
13 of the daily rate on the first line from Ms. Rice's
14 report.  That's before any markups for other costs or
15 profit.
16              She found there was 174,000 in her
17 analysis in the first period per day, and 113 or
18 almost 114,000 in the second period.
19              Now, I went through and looked at the
20 specific costs that she included in there and
21 determined that there were substantial costs that are
22 activity related that should not be in there.  And
23 I'll give you an example.  But it resulted in a
24 reduction of her claim of $88,510 in the first period
25 and $56,339 in the second period.
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1                   RECROSS-EXAMINATION
2 BY MR. CIPOLLONE:
3         Q.   Mr. Zanetti, in terms of your analysis,
4 your analysis was limited to what you provided in the
5 August 19th report, correct?
6         A.   That's correct.
7         Q.   And you didn't analyze, for example, any
8 of the Alstom documents or Alstom's performance on the
9 job, correct?

10         A.   No, I did not.
11         Q.   And you didn't analyze any of the MHI
12 performance or MHI -- MHI's issues on the job,
13 correct?
14              MR. HARTNETT:  I'm going to object.  That
15 misstates the testimony.
16              THE COURT:    Overruled.  You may answer
17 the question.
18         A.   I looked at some MHI information, but
19 only as it regards the issue of the thrust bearing.
20 But only anecdotal from what other people indicated
21 about the MHI.
22         Q.   (BY MR. CIPOLLONE)  Right.  With respect
23 to the specific change orders that you've delineated
24 in your report, correct?
25         A.   That's correct.

4560

1         Q.   And that was the scope of your work here?
2         A.   That's correct.
3              MR. CIPOLLONE:  Thank you.
4              THE COURT:    You're welcome to step
5 down.  Thank you, Mr. Zanetti.  And I assume he can be
6 excused from any subpoena at this time?
7              MR. HARTNETT:  Yes.
8              THE COURT:    All right.  So you're
9 excused.  And thank you.

10              Defendant's next witness.
11              MR. McCARTHY:  Your Honor, Public Service
12 calls Av Tucker.
13              THE COURT:    All right.  Mr. Tucker, how
14 are you, sir?
15              THE WITNESS:  Good.  How are you doing,
16 sir?
17              THE COURT:    Good.  I'll let you get
18 settled there.
19              THE WITNESS:  Thank you.
20              THE COURT:    It might be better to move
21 that water away from the --
22              THE WITNESS:  That's a good idea.
23              MR. McCARTHY:  Your Honor, may I move the
24 easel off to one side?
25              THE COURT:    Sure.

4561

1                      AVRAM TUCKER
2 was called as a witness and, having been sworn, was
3 examined and testified as follows:
4              THE COURT:    Thank you.  Please have a
5 seat.  And you've been in the courtroom enough to
6 realize that we have poor acoustics in here.  So if
7 you would also just lean forward and speak into that
8 microphone for us, I'd appreciate it.
9              THE WITNESS:  All right.

10              THE COURT:    Mr. McCarthy.
11                   DIRECT EXAMINATION
12 BY MR. McCARTHY:
13              Sir, could you please state your full
14 name.
15         A.   Avram Seth Tucker.
16         Q.   And by whom are you employed, Mr. Tucker?
17         A.   I work for a company called TM Financial
18 Forensics.
19         Q.   And what is your position at TM Financial
20 Forensics?
21         A.   I'm the chief executive officer of the
22 company.
23         Q.   And how long have you been employed by TM
24 Financial Forensics?
25         A.   I started the firm in January of this

4562

1 year with a number of other employees after I left a
2 larger firm that was doing similar type of work.
3         Q.   What are your responsibilities at TM
4 Financial Forensics?
5         A.   As the chief executive officer, I have
6 two responsibilities.  One is to oversee the
7 operations of the company, all of the work that we do.
8 And then the other is to work on client consulting
9 matters, which I, frankly, spend most of my time

10 doing.  So I have a number of different consulting
11 engagements at any point in time.
12         Q.   Do you have any academic affiliations?
13         A.   Yes.  I'm a consulting professor at
14 Stanford University in California.  I teach two
15 graduate level courses in the school of engineering,
16 the department of construction management.  Consulting
17 professors are professors that come from the industry
18 where the school wants their students to learn from
19 people that have both an academic background and an
20 industry background.
21              So I teach two courses to civil and other
22 engineers who are -- they've typically worked for a
23 construction type firm, and now they're getting a
24 master's degree in construction management.  They come
25 back to get the master's degree.  They learn a lot of
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1 officer, the number three person in the 500-person
2 firm.  And I worked there till 1984.
3              At that time, I left and, along with
4 others, started a company called Tucker Allen, doing
5 similar type of work in a variety of industries.  And
6 Tucker Allen operated for about 10 years, at which
7 time the entire company moved into a larger public
8 company called Navigant Consulting that had 45 offices
9 around the world.

10              I was on the executive committee, a group
11 of five of us that oversaw the 2,000 professionals.
12 And I worked there until January of this year when I
13 decided a smaller shop of about 50 or 60 would be
14 good, so I can focus on client work.
15         Q.   So over the course of that work, up to
16 the present time, what's been the focus of your
17 professional career?
18         A.   It's been three things:  Management and
19 business consulting, where you're helping companies
20 improve their systems.  It's been forensic accounting
21 and economic investigations where you study what
22 happened to companies, why did they do well, why did
23 they fail.  And a lot of my work has been on
24 litigation matters like this, where I'm typically
25 either preparing a claim or reviewing a claim.
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1         Q.   And can you also briefly describe the
2 power plant experience that you have.  Power plant
3 construction experience specifically that you have,
4 Mr. Tucker.
5         A.   In the last 30 years, I've worked on many
6 different types of power plants.  Hydroelectric,
7 geothermal, fossil fuel, including gas, oil, and
8 others.  Alternative energy and nuclear power plants.
9              Probably about 75 or more power plant

10 cases within the United States and some international.
11         Q.   Have you consulted on other types of
12 construction projects?
13         A.   I've worked on many other types.  A lot
14 of large civil projects.  I've worked on wastewater
15 treatment plants.  I've worked on buildings.  I've
16 worked on hotels.  I've worked on oil refineries and
17 other manufacturing facilities.
18         Q.   And have you consulted to various parties
19 concerning construction claims like we're dealing with
20 in this case?
21         A.   You mean the types of parties that are
22 involved in claims?
23         Q.   Correct.  The types of parties that are
24 involved in construction claims.
25         A.   Yes.  I've regularly worked for
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1 contractors, subcontractors, architects, engineers,
2 sometimes sureties or insurance companies, and
3 sometimes banks if they've loaned money out on large
4 projects.
5         Q.   Now, without breaching any duties of
6 confidentiality that you may have to clients that
7 you've worked for, can you tell us some of the
8 contractors with whom you've worked on power plant and
9 other related construction projects?

10         A.   I've worked for a number of the large and
11 also small contractors.  I've worked for Bechtel
12 around the world, who builds a lot of power plants.
13 I've worked for Raytheon when they had a construction
14 group.  I worked for Fluor around the world on various
15 construction matters, as well.
16         Q.   And are you experienced in the analysis
17 of contractors' delay and productivity claims?
18         A.   Yes.  Again, it's been part of what I
19 teach at Stanford.  And over the 30 years, I've either
20 helped contractors prepare claims or reviewed claims
21 from others if I was working for an owner or an
22 engineer.
23         Q.   Do you also have experience in preparing
24 and analyzing claims for owners' damages on major
25 construction projects?

4570

1         A.   I have done that many times.  Probably
2 not as many, because they don't happen quite as often.
3 But I have experience on that, as well.
4         Q.   Have you testified as an expert and been
5 accepted and qualified as an expert on construction
6 and contract matters?
7         A.   Many times.
8         Q.   Could you give us some of the examples of
9 your experience in being qualified as an expert on

10 such matters?
11         A.   I've testified over the last 30 or so
12 years in state and federal civil courts like this one.
13 I've testified on cases involving state and federal
14 administrative proceedings like government contract
15 matters or utility matters.
16              I've testified in what's called the
17 United States Court of Federal Claims, which deals
18 with construction and other matters involving
19 government contractors.
20              And I've testified in a lot of
21 arbitrations in the United States, in Australia, in
22 South Africa, in Switzerland, in France, and in
23 London.
24              MR. McCARTHY:  Your Honor, we would
25 proffer Mr. Tucker as an expert in construction
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1 Shaw.  So it was work that was originally required to
2 be done by Shaw but then was done by another
3 contractor through a contract with Public Service.
4         Q.   And this was consistent with the
5 provision of the contract that allowed Public Service
6 to take work away from Shaw and give it to other
7 contractors if it was dissatisfied -- I'll
8 paraphrase -- if it was dissatisfied with Shaw's work
9 or the pace at which that work was proceeding?

10              MR. McCORMICK:  I'm going to object to
11 that paraphrase, Your Honor.  That is not consistent
12 with the contract language.
13              MR. McCARTHY:  I'll restate, Your Honor.
14 Can we put 16.6 and 16.8 of the contract, Exhibit 1,
15 on the screen.
16         Q.   (BY MR. McCARTHY)  And is 16.8, in your
17 understanding, sir, the contractual provision that
18 Public Service Company used in order to bring in
19 replacement contractors?
20         A.   It is, yes.
21         Q.   And, in fact, did you proceed to do an
22 analysis of Public Service Company's replacement
23 contractor costs that were incurred when it exercised
24 its rights under this provision?
25         A.   What I did was to test the support for
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1 the amounts that Public Service believed it was owed
2 from Shaw.
3         Q.   And you prepared a chart, that's I think
4 chart 4, Tucker chart 4 --
5         A.   Yes.
6         Q.   --  that displays these replacement
7 contractor costs -- let me ask you, Mr. Tucker, to
8 explain to the jury what chart 4 shows.
9         A.   This is a summary of Public Service's

10 replacement contractor and other cost claim against
11 Shaw, again for work that it felt it had to have other
12 contractors do.
13              And I've listed it by the particular
14 change order, because, in general, a change order
15 would be issued to Shaw to delete work from their
16 contract, and then a new contract would be issued by
17 Public Service with another contractor.
18              So, for example, change order 23, which I
19 think you've heard about, was to have another
20 contractor work on Wheeler electrical work.  And
21 that's the top of the chart down to the subtotal of
22 $25,523,000.
23              Below that is an estimate by the company
24 that they incurred extra costs or at least incurred --
25 required employees to work on interacting with
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1 replacement contractors.  And they made an estimate of
2 1.4 million dollars.
3              My role was to look at the detailed
4 support.  So these were amounts that during the
5 project were contracted with another contractor, paid
6 by Public Service, and then billed back to Shaw.  So
7 that was my starting point.
8              And then what I did was what I would call
9 a detailed review or audit to make sure that there was

10 support.  In other words, invoices from contractors
11 and proper support for the amounts that are being
12 claimed.
13         Q.   Now, as part of your scope of work in
14 this case, were you responsible for determining
15 whether these replacement contractor costs were
16 properly claimable by Public Service Company against
17 Shaw?
18         A.   I was not.  While I did an extensive
19 review, and I have 20 binders of support, it was to
20 prove that there was proper support in an audit sense
21 for the costs.
22              But whether these costs are properly
23 claimable against Shaw really is up to the Public
24 Service employees that I relied on that were there at
25 the time and made the determination about who should
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1 perform what work.  So that wasn't part of my role.
2         Q.   Did you also prepare a chart, though,
3 that explained the work that you went through to
4 conduct the audit and verification with regard to the
5 proper amount of these charges?
6         A.   I prepared a chart, which just by example
7 shows the types of things that --
8         Q.   And that's chart 5?  Tucker 5?
9         A.   Yes.

10         Q.   And can you -- with reference to chart 5,
11 can you describe your analysis and the types of
12 documents that you reviewed to determine whether the
13 replacement contractor claimed costs are supported?
14         A.   All right.  So starting from the left, I
15 mentioned that when Public Service decided that
16 someone else should do the work, they would issue a
17 deductive change order.  That's what's referenced on
18 the left chart.  And I obtained all of those that
19 relate to the particular change orders at issue.
20              Once Public Service decides that they're
21 going to have someone else do the work, then they need
22 a purchase order or an agreement with another
23 contractor to do the work.  So I obtained those to see
24 that they related to the change order.
25              And then after the contractor does the
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1 analyzing the contractual prerequisites for this, and
2 for that reason, it's beyond the scope and it's beyond
3 what this witness has said was the focus of his
4 testimony.
5              THE COURT:  Overruled.  You may answer.
6         A.   Could I hear the question again?  I
7 believe I remember it, but could I hear it again?
8         Q.   (BY MR. McCORMICK)  Of course.  My
9 question was, what information did you receive about

10 any investigation or determination that Xcel made that
11 boiler drain work back in January of '09 was a threat
12 to substantial completion in September of '09?
13         A.   Okay.  As I explained on direct, that
14 wasn't my responsibility, to make a determination
15 about whether or not the company was proper.  That was
16 done -- a decision by company employees, including I
17 believe maybe Messrs. Kelly, Moran, and Farmer.  It
18 wasn't within the scope of my work, so I didn't ask
19 for and wasn't given any information with respect to
20 what you asked.
21              MR. McCORMICK:  Okay.  And if we could
22 bring back up Item 4 or Tab 4 from the demonstratives.
23         Q.   (BY MR. McCORMICK)  I believe you
24 testified very precisely, Mr. Tucker, that what you
25 did was go behind these totals and look at the
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1 invoices that were sent to Xcel to make sure that they
2 added up to these numbers.  Is that one of the things
3 that you did?
4         A.   That's one of the parts of the detailed
5 review or audit that I performed.
6         Q.   And then you also said in some cases you
7 went below the invoice level to the backup
8 information?
9         A.   No, not exactly.  I think you're

10 referring -- there's two sets of invoices.  One is the
11 invoice from Public Service to Shaw.  I looked at all
12 those.  One is the invoices from the contractor to
13 Public Service.  I looked at most of those, I think,
14 well over 90 percent.  And then what I said I did on a
15 test basis was look beyond the invoices to the
16 contractor's time sheets and detail records to see
17 that what they included in their invoices was
18 appropriate.  Then that was included in the invoice to
19 Shaw.  So what you mentioned was just the last step in
20 my detailed audit.
21         Q.   But then you have not done anything, if
22 I understand, to test the reasonableness of these
23 charges that added up to these numbers, as to whether
24 those charges were reasonably incurred, correct?
25         A.   That's correct.  If you mean whether
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1 they could have been done for less or more money, that
2 was the responsibility of the Public Service employees
3 who were there at the time who was actually overseeing
4 the work.
5         Q.   And who have testified or who haven't
6 testified here?
7         A.   I think some have, and I'm not sure that
8 all have that are responsible for this.
9         Q.   But any information that this jury is

10 going to get, if any, on the reasonableness of these
11 charges has got to come from somebody besides you?
12         A.   Yes.  If you go beyond support to
13 whether they should have had two people versus three
14 people to do something, that would be from a company
15 employee, not me.
16         Q.   And whether it's having two people
17 versus three people, you understand that all of the
18 work that was in the -- represented by these change
19 orders was work that Shaw had bid on a fixed price,
20 right?
21         A.   That's correct.
22         Q.   And when -- when Xcel engaged other
23 contractors to do those pieces of the work, they
24 didn't engage them on a fixed price, did they?
25         A.   They did not.  It's impossible to do
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1 that when a contractor takes over other work.  In my
2 experience, it's almost done on a T and M basis
3 because they're coming into a contract that's not
4 theirs.  They would be taking on too much risk to take
5 over someone else's work on a fixed price basis.
6         Q.   And what they do then is they do it on T
7 and M, time and materials, correct?
8         A.   That's correct.
9         Q.   Meaning however much time they spend,

10 they get paid for it?
11         A.   That's true as long as they meet the
12 contractual requirements, which could have limits on
13 that.
14         Q.   Do you know whether any of these
15 contracts had limits or caps of any kind on what these
16 contractors were allowed to spend to do this work?
17         A.   Again, we're getting into some
18 contractual issues.  I think as a general proposition,
19 you can't imprudently incur costs and pass it on.
20 They would have to be reasonable costs.
21         Q.   Let's come back to my question.  All
22 these documents you looked at, all these invoices, all
23 the documents below the invoices, did you look at any
24 of the contracts to see whether there was any cap at
25 all or whether these contractors were just given a
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1 performance, but instead, it went down.
2         Q.   And in --
3         A.   Excuse me.  To get worse from their
4 prior performance, but instead, they estimated it
5 would get better.
6         Q.   In your opinion, Mr. Tucker, what do all
7 of these problems say about Shaw's loss of
8 productivity claim?
9         A.   In this case, I don't think that you can

10 determine whether any -- what amount or if any amounts
11 in the 37,900,000 are properly claimable because of
12 the approach they took.  I'm not saying that there may
13 not be some because I know there's a lot of
14 conflicting and there's disputes between the parties,
15 but based upon the approach they took, there's no way
16 to tell what the right amount would be.
17              MR. McCARTHY:  Your Honor, I have no
18 further questions at this time, but I would move the
19 admission of Tucker 1 through 12.  I think both sides
20 have actually moved the admission and allowed into
21 evidence the illustratives that have been used.  And I
22 would move the admission of those slides into
23 evidence.
24              MR. McCORMICK:  No objection, Your
25 Honor.
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1              THE COURT:  1 through 12 are admitted.
2 Well, to be clear, Tucker 1 through 12 are admitted.
3              MR. McCARTHY:  Thank you.
4              (Tucker Exhibits 1 through
5 12/Defendant's Demonstrative Exhibits 38 through 49
6 were received in evidence.)
7              THE COURT:  In the interests of keeping
8 the record clear for any appeal, we might do well to
9 simply assign these exhibit numbers at the end of the

10 existing list.
11              MR. McCARTHY:  And I looked at that,
12 Your Honor.  The list may have ended at Demonstrative
13 Number 38 as we've presently numbered those, I think
14 is what I've been told.  So I think if you're going to
15 include them in the Defendant demonstrative number, I
16 think Tucker 1 would be Number 38, and then we could
17 run on through 49.  I think that's -- so Tucker Number
18 1 would be 38, Tucker Number 2 would be 39, and so on.
19              THE COURT:  And so on.  We'll do that
20 then.
21              MR. McCARTHY:  Thanks, Your Honor.
22              THE COURT:  You're welcome.
23              Mr. McCormick, cross-examination.
24              MR. McCORMICK:  Thank you, Your Honor.
25              THE COURT:  I apologize for the
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1 interruption.
2              MR. McCORMICK:  No problem.
3                   CROSS-EXAMINATION
4 BY MR. McCORMICK:
5         Q.   Good afternoon, Mr. Tucker.
6         A.   Good afternoon.
7         Q.   Mr. Tucker, at the beginning of this
8 trial two and a half weeks ago, there was a claim in
9 the case, as the jury was told and as we've heard

10 several times from the witnesses, for a second type of
11 liquidated damages, liquidated damages on what's
12 referred to as full load.
13         A.   Yes.
14         Q.   And you're aware of that, aren't you,
15 sir?
16         A.   I am.
17         Q.   In other words, the claim you've
18 presented to the jury is a claim on behalf of Xcel for
19 liquidated damages in connection with the substantial
20 completion milestone, correct?
21         A.   That's not entirely correct.  Public
22 Service still has a claim for both, but because the
23 quantification wouldn't be different if I added in the
24 full load liquidated damages, I elected not to include
25 it in the quantification, but my understanding is

4610

1 Public Service is still making claims with respect to
2 both elements.
3         Q.   But there have been no damages then
4 presented to the jury in connection with Xcel's claim
5 for liquidated damages under the full load provision,
6 is that right?
7         A.   That's true through my calculations, but
8 if the jury decided, for example, there would be
9 liquidated damages under full load and not the entire

10 amount under the substantial completion, they could
11 figure out the total days, multiply by the 150,000,
12 and then make sure it's not over 42 million.
13         Q.   But you haven't presented those figures
14 for the jury?
15         A.   That's correct.
16         Q.   All right.  And you actually had
17 prepared -- you understand under the rules that each
18 side exchanged the demonstratives that the other side
19 was going to use at a designated time, correct?
20         A.   Yes.
21         Q.   You actually prepared a demonstrative,
22 the one that had been furnished to us originally,
23 where you itemized the full load liquidated damages
24 and the substantial completion liquidated damages,
25 correct?
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1 Shaw.  So it was work that was originally required to
2 be done by Shaw but then was done by another
3 contractor through a contract with Public Service.
4         Q.   And this was consistent with the
5 provision of the contract that allowed Public Service
6 to take work away from Shaw and give it to other
7 contractors if it was dissatisfied -- I'll
8 paraphrase -- if it was dissatisfied with Shaw's work
9 or the pace at which that work was proceeding?

10              MR. McCORMICK:  I'm going to object to
11 that paraphrase, Your Honor.  That is not consistent
12 with the contract language.
13              MR. McCARTHY:  I'll restate, Your Honor.
14 Can we put 16.6 and 16.8 of the contract, Exhibit 1,
15 on the screen.
16         Q.   (BY MR. McCARTHY)  And is 16.8, in your
17 understanding, sir, the contractual provision that
18 Public Service Company used in order to bring in
19 replacement contractors?
20         A.   It is, yes.
21         Q.   And, in fact, did you proceed to do an
22 analysis of Public Service Company's replacement
23 contractor costs that were incurred when it exercised
24 its rights under this provision?
25         A.   What I did was to test the support for
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1 the amounts that Public Service believed it was owed
2 from Shaw.
3         Q.   And you prepared a chart, that's I think
4 chart 4, Tucker chart 4 --
5         A.   Yes.
6         Q.   --  that displays these replacement
7 contractor costs -- let me ask you, Mr. Tucker, to
8 explain to the jury what chart 4 shows.
9         A.   This is a summary of Public Service's

10 replacement contractor and other cost claim against
11 Shaw, again for work that it felt it had to have other
12 contractors do.
13              And I've listed it by the particular
14 change order, because, in general, a change order
15 would be issued to Shaw to delete work from their
16 contract, and then a new contract would be issued by
17 Public Service with another contractor.
18              So, for example, change order 23, which I
19 think you've heard about, was to have another
20 contractor work on Wheeler electrical work.  And
21 that's the top of the chart down to the subtotal of
22 $25,523,000.
23              Below that is an estimate by the company
24 that they incurred extra costs or at least incurred --
25 required employees to work on interacting with
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1 replacement contractors.  And they made an estimate of
2 1.4 million dollars.
3              My role was to look at the detailed
4 support.  So these were amounts that during the
5 project were contracted with another contractor, paid
6 by Public Service, and then billed back to Shaw.  So
7 that was my starting point.
8              And then what I did was what I would call
9 a detailed review or audit to make sure that there was

10 support.  In other words, invoices from contractors
11 and proper support for the amounts that are being
12 claimed.
13         Q.   Now, as part of your scope of work in
14 this case, were you responsible for determining
15 whether these replacement contractor costs were
16 properly claimable by Public Service Company against
17 Shaw?
18         A.   I was not.  While I did an extensive
19 review, and I have 20 binders of support, it was to
20 prove that there was proper support in an audit sense
21 for the costs.
22              But whether these costs are properly
23 claimable against Shaw really is up to the Public
24 Service employees that I relied on that were there at
25 the time and made the determination about who should
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1 perform what work.  So that wasn't part of my role.
2         Q.   Did you also prepare a chart, though,
3 that explained the work that you went through to
4 conduct the audit and verification with regard to the
5 proper amount of these charges?
6         A.   I prepared a chart, which just by example
7 shows the types of things that --
8         Q.   And that's chart 5?  Tucker 5?
9         A.   Yes.

10         Q.   And can you -- with reference to chart 5,
11 can you describe your analysis and the types of
12 documents that you reviewed to determine whether the
13 replacement contractor claimed costs are supported?
14         A.   All right.  So starting from the left, I
15 mentioned that when Public Service decided that
16 someone else should do the work, they would issue a
17 deductive change order.  That's what's referenced on
18 the left chart.  And I obtained all of those that
19 relate to the particular change orders at issue.
20              Once Public Service decides that they're
21 going to have someone else do the work, then they need
22 a purchase order or an agreement with another
23 contractor to do the work.  So I obtained those to see
24 that they related to the change order.
25              And then after the contractor does the

Return



Trial - Vol. XV November 5, 2010
Denver, CO

202-220-4158 www.hendersonlegalservices.com
Henderson Legal Services, Inc.

47 (Pages 4627 to 4630)
4627

1 analyzing the contractual prerequisites for this, and
2 for that reason, it's beyond the scope and it's beyond
3 what this witness has said was the focus of his
4 testimony.
5              THE COURT:  Overruled.  You may answer.
6         A.   Could I hear the question again?  I
7 believe I remember it, but could I hear it again?
8         Q.   (BY MR. McCORMICK)  Of course.  My
9 question was, what information did you receive about

10 any investigation or determination that Xcel made that
11 boiler drain work back in January of '09 was a threat
12 to substantial completion in September of '09?
13         A.   Okay.  As I explained on direct, that
14 wasn't my responsibility, to make a determination
15 about whether or not the company was proper.  That was
16 done -- a decision by company employees, including I
17 believe maybe Messrs. Kelly, Moran, and Farmer.  It
18 wasn't within the scope of my work, so I didn't ask
19 for and wasn't given any information with respect to
20 what you asked.
21              MR. McCORMICK:  Okay.  And if we could
22 bring back up Item 4 or Tab 4 from the demonstratives.
23         Q.   (BY MR. McCORMICK)  I believe you
24 testified very precisely, Mr. Tucker, that what you
25 did was go behind these totals and look at the
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1 invoices that were sent to Xcel to make sure that they
2 added up to these numbers.  Is that one of the things
3 that you did?
4         A.   That's one of the parts of the detailed
5 review or audit that I performed.
6         Q.   And then you also said in some cases you
7 went below the invoice level to the backup
8 information?
9         A.   No, not exactly.  I think you're

10 referring -- there's two sets of invoices.  One is the
11 invoice from Public Service to Shaw.  I looked at all
12 those.  One is the invoices from the contractor to
13 Public Service.  I looked at most of those, I think,
14 well over 90 percent.  And then what I said I did on a
15 test basis was look beyond the invoices to the
16 contractor's time sheets and detail records to see
17 that what they included in their invoices was
18 appropriate.  Then that was included in the invoice to
19 Shaw.  So what you mentioned was just the last step in
20 my detailed audit.
21         Q.   But then you have not done anything, if
22 I understand, to test the reasonableness of these
23 charges that added up to these numbers, as to whether
24 those charges were reasonably incurred, correct?
25         A.   That's correct.  If you mean whether
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1 they could have been done for less or more money, that
2 was the responsibility of the Public Service employees
3 who were there at the time who was actually overseeing
4 the work.
5         Q.   And who have testified or who haven't
6 testified here?
7         A.   I think some have, and I'm not sure that
8 all have that are responsible for this.
9         Q.   But any information that this jury is

10 going to get, if any, on the reasonableness of these
11 charges has got to come from somebody besides you?
12         A.   Yes.  If you go beyond support to
13 whether they should have had two people versus three
14 people to do something, that would be from a company
15 employee, not me.
16         Q.   And whether it's having two people
17 versus three people, you understand that all of the
18 work that was in the -- represented by these change
19 orders was work that Shaw had bid on a fixed price,
20 right?
21         A.   That's correct.
22         Q.   And when -- when Xcel engaged other
23 contractors to do those pieces of the work, they
24 didn't engage them on a fixed price, did they?
25         A.   They did not.  It's impossible to do
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1 that when a contractor takes over other work.  In my
2 experience, it's almost done on a T and M basis
3 because they're coming into a contract that's not
4 theirs.  They would be taking on too much risk to take
5 over someone else's work on a fixed price basis.
6         Q.   And what they do then is they do it on T
7 and M, time and materials, correct?
8         A.   That's correct.
9         Q.   Meaning however much time they spend,

10 they get paid for it?
11         A.   That's true as long as they meet the
12 contractual requirements, which could have limits on
13 that.
14         Q.   Do you know whether any of these
15 contracts had limits or caps of any kind on what these
16 contractors were allowed to spend to do this work?
17         A.   Again, we're getting into some
18 contractual issues.  I think as a general proposition,
19 you can't imprudently incur costs and pass it on.
20 They would have to be reasonable costs.
21         Q.   Let's come back to my question.  All
22 these documents you looked at, all these invoices, all
23 the documents below the invoices, did you look at any
24 of the contracts to see whether there was any cap at
25 all or whether these contractors were just given a
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1 performance, but instead, it went down.
2         Q.   And in --
3         A.   Excuse me.  To get worse from their
4 prior performance, but instead, they estimated it
5 would get better.
6         Q.   In your opinion, Mr. Tucker, what do all
7 of these problems say about Shaw's loss of
8 productivity claim?
9         A.   In this case, I don't think that you can

10 determine whether any -- what amount or if any amounts
11 in the 37,900,000 are properly claimable because of
12 the approach they took.  I'm not saying that there may
13 not be some because I know there's a lot of
14 conflicting and there's disputes between the parties,
15 but based upon the approach they took, there's no way
16 to tell what the right amount would be.
17              MR. McCARTHY:  Your Honor, I have no
18 further questions at this time, but I would move the
19 admission of Tucker 1 through 12.  I think both sides
20 have actually moved the admission and allowed into
21 evidence the illustratives that have been used.  And I
22 would move the admission of those slides into
23 evidence.
24              MR. McCORMICK:  No objection, Your
25 Honor.

4608

1              THE COURT:  1 through 12 are admitted.
2 Well, to be clear, Tucker 1 through 12 are admitted.
3              MR. McCARTHY:  Thank you.
4              (Tucker Exhibits 1 through
5 12/Defendant's Demonstrative Exhibits 38 through 49
6 were received in evidence.)
7              THE COURT:  In the interests of keeping
8 the record clear for any appeal, we might do well to
9 simply assign these exhibit numbers at the end of the

10 existing list.
11              MR. McCARTHY:  And I looked at that,
12 Your Honor.  The list may have ended at Demonstrative
13 Number 38 as we've presently numbered those, I think
14 is what I've been told.  So I think if you're going to
15 include them in the Defendant demonstrative number, I
16 think Tucker 1 would be Number 38, and then we could
17 run on through 49.  I think that's -- so Tucker Number
18 1 would be 38, Tucker Number 2 would be 39, and so on.
19              THE COURT:  And so on.  We'll do that
20 then.
21              MR. McCARTHY:  Thanks, Your Honor.
22              THE COURT:  You're welcome.
23              Mr. McCormick, cross-examination.
24              MR. McCORMICK:  Thank you, Your Honor.
25              THE COURT:  I apologize for the
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1 interruption.
2              MR. McCORMICK:  No problem.
3                   CROSS-EXAMINATION
4 BY MR. McCORMICK:
5         Q.   Good afternoon, Mr. Tucker.
6         A.   Good afternoon.
7         Q.   Mr. Tucker, at the beginning of this
8 trial two and a half weeks ago, there was a claim in
9 the case, as the jury was told and as we've heard

10 several times from the witnesses, for a second type of
11 liquidated damages, liquidated damages on what's
12 referred to as full load.
13         A.   Yes.
14         Q.   And you're aware of that, aren't you,
15 sir?
16         A.   I am.
17         Q.   In other words, the claim you've
18 presented to the jury is a claim on behalf of Xcel for
19 liquidated damages in connection with the substantial
20 completion milestone, correct?
21         A.   That's not entirely correct.  Public
22 Service still has a claim for both, but because the
23 quantification wouldn't be different if I added in the
24 full load liquidated damages, I elected not to include
25 it in the quantification, but my understanding is
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1 Public Service is still making claims with respect to
2 both elements.
3         Q.   But there have been no damages then
4 presented to the jury in connection with Xcel's claim
5 for liquidated damages under the full load provision,
6 is that right?
7         A.   That's true through my calculations, but
8 if the jury decided, for example, there would be
9 liquidated damages under full load and not the entire

10 amount under the substantial completion, they could
11 figure out the total days, multiply by the 150,000,
12 and then make sure it's not over 42 million.
13         Q.   But you haven't presented those figures
14 for the jury?
15         A.   That's correct.
16         Q.   All right.  And you actually had
17 prepared -- you understand under the rules that each
18 side exchanged the demonstratives that the other side
19 was going to use at a designated time, correct?
20         A.   Yes.
21         Q.   You actually prepared a demonstrative,
22 the one that had been furnished to us originally,
23 where you itemized the full load liquidated damages
24 and the substantial completion liquidated damages,
25 correct?
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Chapter
15. RISKS OF CONSTRUCTION TIME: DELAY, SUSPENSION, ACCELERATION AND DISRUPTION

References

§ 15:103. "Disruption": Reduction in expected productivity—"Disruption" distinguished from delay and
suspension

"Disruption" is a claim distinct from delay, suspension, and acceleration because it results from loss of effi-
ciency indiscriminately to both critical and noncritical work activities.[1] Although reduction in expected pro-
ductivity infers reduced job progress and can result in delay to the contract end date, disruption is concerned
only with unanticipated compensable increases in costs incurred to perform any given work activity or activities.
Reduced productivity in the completion of work activities, whether critical or not, is a real cost to the contractor
and is an element of virtually all contract claims. Although disruption to work activities and delay to the critical
path occasionally are confused as one and the same, particularly when one time impacting event both disrupts
and delays a critical path activity, the claim of "disruption" is not dependent upon proof of impact to the critical
path. Illustrative is L & A Contracting Co. v. Southern Concrete Services, Inc.,[2] in which a contractor's disrup-
tion claim against its subcontractor was upheld over the subcontractor's strenuous objection that it could not
have disrupted the contractor's performance because the contractor completed its contract on time. The contract-
or had argued that disruption of its scheduled work activities caused by the subcontractor's untimely perform-
ance of its subcontract was compensable, notwithstanding that the contractor had completed its contract on time.
In siding with the contractor, the United States Court of Appeals for the Fifth Circuit concluded that the con-
tractor properly should recover for disruption caused by the subcontractor's untimely performance "regardless of
whether [the contractor] timely completed its own obligation to [the owner]."[3]

The fundamental distinction[4] between "disruption" and "delay" was grasped by the United States Court of
Appeals for the District of Columbia Circuit in U.S. Industries Inc. v. Blake Construction Co., Inc.,[5] in which
a subcontractor was awarded substantial damages for delay and disruption arising out of the construction of
Walter Reed General Hospital in Washington D.C. in the early 1970s. Although this project was contracted to be
completed within 3 1/2 years, the project was delivered two years late. The subcontractor sought to recover sub-
stantial damages for delay and disruption arising out of the contractor's alleged failure to (1) schedule the work
properly, (2) cause materials to be delivered timely, and (3) make payment when due. A jury awarded the sub-
contractor $9.6 million in damages, consisting of $3.3 million in delay damages and $4.8 million in disruption
damages. On appeal, the contractor sought to overturn the awarded disruption damages by contending that the
award constituted a "double recovery," which overlapped the award for delay damages incurred during the same
period of time. In rejecting the contractor's argument, the court recognized the fundamental distinction between
the disruption claim and delay claim as follows:

BOCL § 15:103 Page 1
5 Bruner & O'Connor Construction Law § 15:103
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West's Colorado Revised Statutes Annotated Currentness
West's Colorado Court Rules Annotated

Appellate Rules
Chapter 32. Colorado Appellate Rules

General Provisions (Refs & Annos)
RULE 28. BRIEFS

(a) Brief of the Appellant. The brief of the appellant, which shall be entitled “opening brief,” shall contain un-
der appropriate headings and in the order here indicated:

(1) A table of contents, with page references, and a table of cases (alphabetically arranged), statutes, and other
authorities cited, with references to the pages of the brief where they are cited;

(2) A statement of the issues presented for review;

(3) A statement of the case. The statement shall first indicate briefly the nature of the case, the course of pro-
ceedings, and its disposition in the court below. There shall follow a statement of the facts relevant to the issues
presented for review, with appropriate references to the record (see section (e));

(4) An argument. The argument must be preceded by a summary. The argument shall contain the contentions of
the appellant with respect to the issues presented, and the reasons therefor, with citations to the authorities, stat-
utes, and parts of the record relied on;

(5) A short conclusion stating the precise relief sought.

(6) Any request for Attorney Fees.

(b) Brief of the Appellee. Request for or opposition to Request for Attorney Fees. The brief of the appellee,
which shall be entitled “answer brief,” shall conform to the requirements of subsections (a)(1) through (a)(6) of
this Rule, except that a statement of the issues or of the case need not be made unless the appellee is dissatisfied
with the statement of the appellant and appellee must in its answer brief make its request for attorney fees or
state any opposition it may have to attorney fees requested in appellant's brief.

(c) Reply Brief. -- Opposition to Attorney Fees Request. The appellant may file a brief which shall be entitled
“reply brief,” in reply to the answer brief. Any opposition to attorney fees requested in appellee's answer brief
must be set forth in the reply brief. No further briefs may be filed except with leave of court.

C.A.R. Rule 28 Page 1
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SWCI Comanche Unit 3 BOP

Xcel Energy - Pueblo, CO

Rework Report

Data Date:  11-Feb-09

Re-work 

Item #
Description Root Cause 

Reference 

Documents

Subcon - 

tract #

Date 

Identified

Date 

Rework 

Started

Date 

Rework 

Complet

e

 Estimate 

Cost 

 Estimate 

M-Hrs 

Backcharge #            

(if applicable)
CP #

Cost 

Code
WP # Cost Responsibility

0001 Drilled pier #BO-25 was rejected and 

abandoned. Two new piers were re-designed 

and installed to replace the abandoned pier. 

Delay of concrete supply caused the concrete 

material inside the pump to set and the tremie 

pipe to get stuck inside the pier.

NCR-001 103179 2-May-06 31-Jul-06 28-Aug-06 22,565$      255             SWI/AND/13L (for 

engineering re-

design of piers)

Eng 0200000 Anderson Drilling Inc

0002 Chip down piers in south boiler mat due to re-

design - Change Order due to Alstom Crane 

loading

Redesign of the south mat foundation due to 

Alstom crane loading 

SIMBS13002-05-4 Self perfom 8-Jul-06 24-Aug-06 31-Aug-06 8,600$        156             Change order to 

Xcel

CP08 0801003 Xcel

0003 6" waste water line in pulverizer mat relocated 

in elev due to material size cahnge

Design change by engineering after the MTO 

was issued

SIUGL1-010-3-0 Self perform 30-Jul-06 1-Aug-06 3-Aug-06 1,600$        30               NA CP18 1835001 SSW

0004 Re-work SIWW-6-MKAS-3190 line inside 

pulverizer mat

Interference with pulverizer anchor bolts RFI-SWCI-007 Self Perform 26-Jul-06 31-Jul-06 3-Aug-06 3,000$        55               NA CP18 1835001 SSW

0005 Formwork and re-bar in north boiler mat had to 

be re-worked since stub ups under the slab 

were on hold and work proceeded for the 

foundaton.

Stub ups were on hold - construction did not 

allow for space for the stub-ups while doing the 

formwork and re-abr.

NA Self Perform 3-Aug-06 8-Aug-06 12-Aug-06 1,500$        27               NA CP08 1835001 SSW (50%) - SWCI (50%)

0006 Tackwelding to rebar was performed as a 

measure to secure the heavy pulverizer anchor 

bolts - had to add rebar to compensate for the 

welded rebar

No template was being used to set and hold the 

large pulverizer mat anchor bolts

NCR-009 Self Perform 6-Aug-06 10-Aug-06 11-Aug-06 2,100$        38               NA CP08 0801005 SWCI

0007 Rework the bottom ash bedding for the CW line 

excavation and rewok the 8" french drain: clean 

excavated trench areas from all clay wash 

down material and restore erosion around 

french drain. Also rework french drain to new 

design that includes french drain being placed 

lower inside a trench box and other new design 

requirements.

Hard rain during during week end of 8/19 and 

8/20 caused clay material to run off in the 

excavation and contamination of the bottom ash 

and the french drain. Further design 

requirments were not clearly understood after 

bottom of excavation was changed from V 

shape to just side slope. 

FCR# SWCI-002 Self Perform 18-Aug-06 22-Aug-06 8/25/006 16,000$      290             NA CP07 0701001 SSW (50%) - SWCI (50%)

0008 Rework the bottom ash bedding for the CW line 

bedding that was contaminated with clay 

erosion due to hard rain.

Hard rain that fell on Sat 8/27/06 cuased 

another wash out and erosion of embankment 

of the 84" CW piping trench

none             

(caaused by 

weather)

Self Perform 28-Aug-06 30-Aug-06 31-Aug-06 8,000$        145             NA CP07 0701001 SWCI

0009 Chip down pier under the Ash Sump in the 

Boiler area

Design change. Drawing was revised after 

drilled pier was installed.

NA Self Perform 4-Sep-06 12-Oct-06 16-Oct-06 1,200$        22               NA CP08 0801008 SSW

0010 Damaged drilled piers:   ACC and 

AQCS(baghouse) areas

Damaged caused by construction vehicles in 

the area but connot identified who did the 

damage.

NCR-015; NCR-020; 

and NCR-032

Self perform 29-Aug-06 20-Dec-06 5-Jan-07 3,800$        69               NA CP08 0200000 SWCI

0011 Remove and re-install the bottom mat rebar 

and formwork for the Lime unloading Pit in 

order to re-excate the area an additional 5ft 

Additional 5 ft of excavation and re-installation 

of conditioned on-site clay soil was necessary to 

comply with geotechnical requirments. This 

requirment was not specified in Specs nor in 

drawings.

SIMBS13010-01-1 Self Perform 27-Sep-06 28-Sep-06 4-Oct-06 12,000$      220             NA CP08 0810001 SSW

0012 Lime Unloading Pit Sump wall had to be 

repaired with spaecail grout. The sump wall 

was poured together with the pit wall.

The formwork was placed incorrectly into the 

wall of the Lime Unloading Pit.

NCR-018 Self-perform 16-Oct-06 30-Oct-06 3-Nov-06 2,000$        22               NA CP08 0810001 SWCI

0013 Repairs to damaged dowells for Drilled Piers in 

AQCS area that were damaged. Rework 

included drilling and doweling in new re-bar (10 

piers involved)

Construction equipment damaged the drilled 

piers in AQCS area

NCR-015  and NCR-

020

Sel-perform 8-31-06 and 

10-30-06

5-Jul-07 5-Sep-07 2,500$        36               

NA

CP08 0200000 SWCI

0014 Remove rebar from duct bank trench and re-

fabricate rebar and re-install (east fo Boiler 

area) due to hazardous waste contamination. 

Work was stopped to allow Xcel to clean up the 

area

Hazardous waste was found caused by Xcel 

operation. 

Letter to Xcel Self perform 12-Oct-06 30-Oct-06 4-Nov-06 15,000$      272             Backcharge to Xcel CP08 0401009 Xcel

0015 Pulverizer pedestals(2) poured too high by 

approx 1" - bush down to proper elevation

Error in shooting elevation on the forms NA Self perfom 2-Nov-06 7-Nov-06 8-Nov-06 825$           15               NA CP08 0801005 SWCI

0016 Rework the MJ fittings (29 each) that were 

placed backwards 

Foremen misinterpreted instruction from Vendor 

and did not properly review the technical 

documentqtion that provided instructions as to 

how to install the MJ fittings.

Work Package 

documentation

Self Perform 5-Nov-06 6-Nov-06 20-Dec-06 6,500$        118             NA CP08 0901001 SWCI

0017 Raise grout formwork for pulverizer pedestals 

to 1/2" above the high point of the bottom of the 

plate to assure that the grout fills to the bottom 

of the base plates as requested by Xcel. 

Additional grout was also required.

Bottom of base plates installed by Alstom were 

not flat so if grout would have been poured to 

bottom of plates, there may have been some air 

pockets under the plates. (Note that Alstom 

drawing shows grout to the bottom of the 

plates)

E-mail from PJ 

dated 11/16/06

Self performed 16-Nov-06 17-Nov-06 1-Dec-06 8,000$        145             Xcel change order? CP08 09101 0830002 Xcel

0018 Rework (break out) electrical manhole windows 

to make then wider or higher in order to allow 

ductbanks to fit into the manholes.

Changes required due to engineering design 

that did not get incorporated into the manhole 

construction

various electrical 

drawing revisions

Self perform 3-Nov-06 6-Nov-06 5-Feb-07 12,000$      218             NA CP04 0401009 SSW

0019 Install new 30" storm water sewers where it 

was broken when excavating for fire water line 

at NW corner of the STG Bldg. 

There is an interference at at this area (with fire 

water line)  but storm water sewer should have 

been located first. 

As built UE drawings 

and SSW fire water 

piping drwgs

Self perform 22-Nov-06 27-Nov-06 5-Dec-06 8,000$        110             NA CP05 0901001 SWCI

0020 Relocate Catch Basin CB#5 CB#5 was initially installed per original issue 

(rev 1) of site grading drawing and then due to 

the re-design of the railroad tracks (interference 

with duct supports), the catch basin had to be 

relocated to the new location shown on the 

drawing (rev 2). 

SIGRS0300-05-01; Self perform 29-Nov-06 1-Dec-06 12-Dec-06 15,000$      180             NA CP05 0501001 SSW

0021 Rework manholes and ductbanks to add ducts 

to correct for the 15% spares

15% spares needs to be allocated to the 

ductwork design.

DCN #SSW-013E; 

DCN  #SSW-016E

Self Perform 15-Nov-06 6-Dec-06 15-May-07 18,000$      275             NA CP04 0401009 SSW

DEFENDANTS TRIAL EX. 5109.xls, Rework Log

11/17/2011, 8:27 AM
Page 1 of  26
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HUTTON CONTRACTING COMPANY,
INC., Plaintiff–Appellant,

v.

CITY OF COFFEYVILLE,
Defendant–Appellee.

No. 05–3223.

United States Court of Appeals,
Tenth Circuit.

April 30, 2007.

Background:  Contractor sued city to re-
cover retainage on contract to construct
power line and fiber-optic line. Following
jury trial, the United States District Court
for the District of Kansas, Julie A. Robin-
son, J., 2005 WL 1118127, ordered city to
pay contractor the contract retainage of
$110,159.47 minus $85,500.00 in liquidated
damages. Contractor appealed.

Holdings:  The Court of Appeals, Hartz,
Circuit Judge, held that:

(1) force majeure clause did not relieve
contractor of its responsibility for de-
lays of its supplier under contract mak-
ing time of the essence;

(2) any delay by city in approving specifi-
cations for construction contract did
not excuse contractor’s failure to time-
ly perform under force majeure clause;

(3) liquidated damages provision was rea-
sonable;

(4) liquidated damages for delay may be
apportioned based on fault of parties;

(5) refusal to award construction contrac-
tor prejudgment interest on $24,659
awarded it from $110,159 retainage af-
ter setoff was made for delay damages
was not abuse of discretion; and

(6) court did not abuse its discretion in
responding to jury questions about
special interrogatories.

Affirmed.

1. Municipal Corporations O375

Under Kansas law, contractor was
not relieved of responsibility to city for
delay damages for its supplier’s delays un-
der force majeure clause in contract that
made time of the essence when those de-
lays were not themselves excused by a
force majeure;  delays attributable to
‘‘fault of’’ contractor, for which contractor
was responsible under force majeure
clause, included delays by its subcontrac-
tors or suppliers even when those delays
arose without fault of contractor and were
beyond its control.

2. Contracts O198(1)

Under Kansas law as predicted by
district court, a contractor assumes the
risk that its subcontractor or supplier will
fail, at least when its contract with the
owner does not call for a specific supplier
or subcontractor to complete a task.

3. Municipal Corporations O364

Under Kansas law, municipal con-
struction contract, by providing that com-
mencement date would be set after ‘‘notice
in writing from [contractor] that [it] had
sufficient materials to warrant’’ contract
commencement, could not be construed as
excusing delay thereafter caused by sup-
plier defaults, but more likely made delay
caused by lack of materials responsibility
of contractor where contract made time of
essence and did not make reference to
availability of materials in its force maj-
eure clause.

4. Municipal Corporations O362(1), 375

Under Kansas law, any delay by city
in approving specifications for construction
contract might affect amount of delay
damages to which city was entitled under
contract that made time of essence, but did
not excuse contractor’s failure to timely
perform under force majeure clause, which
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to rely, as was common for opinions of the
time, on the notion that decisions followed
naturally from axioms that were presumed
to be self-evident—for example, the axiom
that once a party has violated the terms of
a contract, it has abrogated all terms in
the same contract and cannot then enforce
rights under it.  Thus, Tahlequah, 245 P.
at 996, cited by Hutton, quotes favorably
the following language from a hoary au-
thority known as Ruling Case Law:

The plaintiff cannot recover liquidated
damages for a breach for which he him-
self is responsible or to which he has
contributed, and as a rule there can be
no apportionment of liquidated damages
where both parties are at fault.  Hence,
if the parties are mutually responsible
for the delays because of which the date
fixed by the contract for completion is
passed, the obligation for liquidated
damages is annulled, and in the absence
of some provision under which another
date can be substituted, it cannot be
revived.  And so it has been held that a
provision in a contract to the effect that
deviations may be made at the instance
of the owner without annulling or invali-
dating the contract, does not operate to
renew a right to liquidated damages for
delay in completing the work after the
provision therefor has been abrogated
by delay to which the owner materially
contributed.

Id. at 996.  It then summarizes this prin-
ciple as follows:  ‘‘The right to recover liq-
uidated damages being once abrogated
cannot be renewed or revived except by
subsequent agreement.’’  Id.

[8] For some time now, however, Kan-
sas contract law has followed the parties’
intentions rather than formalism.  See
Koepp v. Pribyl, 207 Kan. 478, 485 P.2d
1388, 1390 (1971) (‘‘The purpose of the
contract, so as to carry out the intention of
the parties, is to be arrived at by consider-

ing and construing the instrument in its
entirety.’’).  And when there are gaps in
the contract, Kansas courts will fill them
with terms that are ‘‘reasonable in the
circumstances.’’  NEA–Coffeyville v. Uni-
fied Sch. Dist. No. 445, 268 Kan. 384, 996
P.2d 821, 829 (2000) (quoting Restatement,
supra, § 204).  We believe that whether
we surmise what the parties’ views would
have been when the contract was executed
or whether we simply insert a reasonable
term in that contract, damages for delay
should be imposed for those delays, and
only those delays, for which the contractor
is responsible.  Apportionment of damages
based on fault comports with modern no-
tions of fairness, as reflected, for example,
in the near-universal adoption of compara-
tive responsibility in tort actions.  And
such apportionment can encourage effi-
cient behavior.  See Stop Loss Ins. Bro-
kers, Inc. v. Brown & Toland Med. Group,
143 Cal.App.4th 1036, 1052, 49 Cal.Rptr.3d
609 (2006).  Persuasive authority supports
this approach.

The Supreme Court long ago so inter-
preted a government contract.  In Robin-
son v. United States, 261 U.S. 486, 488, 43
S.Ct. 420, 67 L.Ed. 760 (1923), the Court
held that damages could be apportioned
under a contract that it described as fol-
lows:

The original contract provided that the
contractor ‘‘shall be allowed one day,
additional to the time herein stated, for
each and every day of TTT delay [that
may be caused by the Government]’’;
‘‘that no claim shall be made or allowed
to [the contractor] for any damages
which may arise out of any delay caused
by [the Government],’’ and that the con-
tractor shall pay $420 for each and every
day’s delay not caused by the United
States.

Id. at 487–88, 43 S.Ct. 420.  In an opinion
by Justice Brandeis, the Court reasoned:
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SUMMARY

Cross appeals from so much of an order of the Su-
preme Court at Special Term (David H. Edwards,
Jr., J.), entered May 9, 1983 in New York County,
as (1) denied a motion by defendants and third-
party plaintiff to dismiss a counterclaim against de-
fendant John T. Brady and Company and a cross
claim against defendant Federal Insurance Com-
pany, and (2) denied a cross motion by third-party
defendant New York University for a default judg-
ment.

HEADNOTES

Damages--Liquidated Damages--Construction Con-
tract--Delay in Performance Caused by Both
Parties--Recovery of Actual Damages
(1) A construction contract clause providing recom-
pense to the owner at a stipulated amount per day

for the contractor's delay in completing the project
is not vitiated by the owner's own culpability in
causing at least some of the delay, so that the owner
is free to seek actual delay damages in excess of the
sum stipulated. Since the liquidated damage clause
contained in the contract is clearly enforceable, and
since a valid provision for liquidated damages fixes
the amount recoverable at the sum stipulated, irre-
spective of actual damage, the owner's claims for
actual and consequential delay damages must be
dismissed. The contract contained a mechanism to
preserve by extension the date fixed by the parties
for completion and, therefore, the obligation to pay
liquidated damages could have been preserved and
its commencement deferred to a new date to be de-
termined by crediting the contractor with those
delay days attributable to the owner; thus, although
the owner is at fault in contributing to the delay, the
obligation to pay liquidated damages is not obvi-
ated and the owner is not relegated to an action at
law in which it may recover its actual loss for the
contractor's delay.

Judgments--Default Judgment--Excusable Default
(2) It was not error to deny a cross motion for a de-
fault judgment on third-party defendant's counter-
claim based on third-party plaintiff's neglect over
one and one-half years to interpose a reply to the
counterclaim, and in permitting third-party plaintiff
to reply, where third-party plaintiff carried its bur-
den of showing both excusable default and merit.

APPEARANCES OF COUNSEL

Frederick Cohen of counsel (Andrea Popik Taber
and Charles Fastenberg with him on the brief; Ross
& Cohen, attorneys), for *182 appellants-re-
spondents and third-party plaintiff-appel-
lant-respondent.
Robert P. Walton of counsel (S. Andrew Schaffer,
attorney), for third-party defendant-respond-
ent-appellant.

OPINION OF THE COURT

104 A.D.2d 181 Page 1

104 A.D.2d 181
(Cite as: 104 A.D.2d 181, 482 N.Y.S.2d 476)

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works. Return



feitures contravenes public policy. (City of Rye v.
Public Serv. Mut. Ins. Co., 34 NY2d 470, 472-473.)
If the amount stipulated in the liquidated damage
clause is manifestly disproportionate to the actual
damage, then its purpose is not to “provide fair
compensation but to secure performance by the
compulsion of the very disproportion.” (Truck
Rent-A-Center v. Puritan Farms 2nd, 41 NY2d 420,
424.)Thus, the rule has evolved that when the dam-
ages flowing from the breach of a contract are eas-
ily ascertainable, or the damages fixed are plainly
disproportionate to the injury, the stipulated sum
will be treated as a penalty (Mosler Safe Co. v.
Maiden Lane Safe Deposit Co., supra., p 485), but,
where they are uncertain, or difficult, if not incap-
able, of ascertainment, then a provision liquidating
them in advance of loss will be enforced, if the
*184 amount liquidated bears a reasonable propor-
tion to the probable loss. (City of Rye v. Public
Serv. Mut. Ins. Co., supra., p 473;Wirth & Hamid
Fair Booking v. Wirth, 265 NY 214, 223.)Whether
the sum stipulated represents a liquidation of the
anticipated damages or a penalty is a question of
law, with due consideration for the nature of the
contract and the attendant circumstances. (Mosler
Safe Co. v. Maiden Lane Safe Deposit Co., supra., p
485.)Moreover, the agreement should be interpreted
as of the date of its execution, not the date of its
breach. (See Seidlitz v. Auerbach, 230 NY 167,
172.)

In light of these principles, we conclude that the li-
quidated damage clause is valid. It should be noted
that N.Y.U. has not challenged, nor could it, the
validity of the clause on the ground that the amount
specified bears no rational relationship to the
amount of actual delay damages which it reason-
ably anticipated at the time the contract was ex-
ecuted. In any event, N.Y.U., which prepared and
drafted the contract and imposed both the liquidated
damage provision and the $2,000 per day figure,
could hardly argue that the provision constituted a
penalty designed to induce performance rather than
a means of providing “just compensation for loss” (
Truck Rent-A-Center v. Puritan Farms 2nd, supra.,

p 424). Nor can N.Y.U., which, alone, was in the
best position to estimate the harm to be caused by
delay, and the amount of compensation needed to
redress that harm, now argue that the liquidated
damage clause is invalid because it does not ad-
equately compensate for the alleged actual delay
damages.

The rule is well established that a valid contractual
provision for liquidated damages controls the rights
of the parties in the event of a breach, notwithstand-
ing that the stipulated sum may be less than the ac-
tual damages allegedly sustained by the injured
party. (General Supply & Constr. Co. v. Goelet,
241 NY 28, 37-38;Estate of Richter v. Novo Corp.,
43 AD2d 1;Sulyok v. Penzintezeti Kozpont Bud-
apest, 279 app. div 528.) As early as 1902, the
Court of Appeals recognized that “when the parties
by their contract provide for the consequences of a
breach, lay down a rule to admeasure the damages
and agree when they are to be paid, the remedy thus
provided must be exclusively followed.” (Mc-
Cready v. Lindenborn, 172 NY 400, 409.)Thus,
where the contract contains a legally enforceable
provision for the payment of stipulated damages to
a party for a breach, since the provision's sole pur-
pose is to prevent, in the event of breach, any ques-
tion as to the amount that shall be recovered there-
for, actual damages are not at issue and the only
question is as to the *185 breach. (City of New York
v. Seely-Taylor Co., 149 app. div 98, 103, affd 208
NY 548.)Hence, even though its actual delay dam-
ages may, in fact, be greater than $2,000 per day,
N.Y.U. is, as a matter of law, limited to the sum for
which it bargained.

In seeking to avoid the limitation of the liquidated
damage clause for which it bargained, N.Y.U., cit-
ing Mosler (supra.), argues that where both the
owner and contractor are ultimately found to have
contributed to a delay in completing a project, the
injured party is relegated to the remedy of an action
at law in which it may recover its actual loss for the
contractor's delay.

The apparent rationale for the holding to that effect
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1 draft fans for Alstom, oh, approximately June,
2 June 16th, just before first fire, and that was done
3 for Alstom.
4         Q.   Do you know how late Shaw was in turning
5 over those fan foundations to Alstom?
6         A.   Oh, you're going way back.  I don't
7 know.  The foundation?  No, I don't know.
8         Q.   Would it surprise you to learn that Shaw
9 was 266 days late in turning those foundations over?

10         A.   I don't know.  That wasn't critical to
11 first fire.
12         Q.   You didn't take that into account in
13 saying that it was entirely Alstom or FPD Main's fault
14 that the burner management system was ready on
15 June 25th, 2009?
16         A.   Oh, sure, I did.  That becomes what's
17 determined as what is the critical path to first fire
18 gas.
19         Q.   Now, once Alstom had fired their
20 igniters, they were ready for first fire on gas,
21 right?
22         A.   Well, no, that was -- based on Xcel's
23 definition, that was first fire on gas.
24         Q.   That was first fire on gas?
25         A.   Correct.

2450

1         Q.   And having done that, they were ready
2 for steam blows, right?
3         A.   Yes.
4         Q.   And normally, steam blows take place
5 right after first fire on gas?
6         A.   As the schedule we saw, correct.
7         Q.   In the baseline schedule, you might
8 remember they're scheduled for the same day?
9         A.   Xcel had them scheduled for the same

10 day, right.
11         Q.   In the normal course, that's how you
12 would do it?
13         A.   Except in this case, Attachment 2 and
14 Alstom's schedule had them separated.  That's why we
15 have a March 17th date for steam blows.
16         Q.   Sure.  But Alstom was ready for steam
17 blows on June 25th, 2009, correct?
18         A.   I think it actually shows June 27th, but
19 I won't quibble.  I think it's the 27th.
20         Q.   We'll say the 27th.  If Shaw had been
21 ready for steam blows on June 27th, they could have
22 proceeded at that time, right?
23         A.   If Shaw had been ready and if there
24 hadn't been a problem with the shims in the turbine
25 and if there hadn't been a problem with the MHI

2451

1 instrument racks, yes, indeed, they would have gained
2 28 days instead of 18.
3         Q.   Okay.  So the reason they didn't proceed
4 on June 25th or June 27th with steam blows is Shaw
5 wasn't ready, correct?
6         A.   Shaw wasn't ready because of those
7 changes -- they couldn't be ready because of those
8 changes of turbine on turning gear, and that would
9 have allowed more gain.

10         Q.   And when you say "ready," what Shaw had
11 to do for steam blows was to get the turbine on
12 turning gear, right?
13         A.   Yes.
14         Q.   So at least in this instance, it was the
15 bride, Alstom, that got to the church before the
16 groom, Shaw, right?  They were ready for steam blows
17 first?
18         A.   They were, but they were both ahead of
19 the schedule that was needed to start the ceremony.
20         Q.   They were both ahead of the schedule.
21 Let's take a look at Attachment 2.  Now, when under
22 Attachment 2 was Shaw supposed to have its turbine on
23 turning gear?
24         A.   It said January 28th, 2009.
25         Q.   I'm sorry.  January 28, 2009.  And when

2452

1 did Shaw actually have its turbine on turning gear?
2         A.   July 3rd, 2009.
3         Q.   So it slipped from January to July?
4         A.   It wasn't done until July 3rd, 2009.
5         Q.   Sure.  So that was more than five months
6 after the date that Shaw committed to in Attachment 2,
7 right?
8         A.   It is.
9         Q.   Now, did Alstom do anything to prevent

10 Shaw from getting its turbine on turning gear?
11         A.   Alstom?  No, it was just -- I guess it
12 would be MHI.  It would be MHI.
13         Q.   Of the five-month delay between January
14 and July that Shaw experienced in getting its turbine
15 on turning gear, how much of that five months do you
16 blame somebody other than Shaw for?
17         A.   I believe I have that 10 days in that
18 gain period that's the responsibility of MHI.
19         Q.   Okay.  So out of five months, you
20 attribute 10 days to MHI, right?
21         A.   During the time it's critical, that's
22 correct.  It wasn't critical before.
23         Q.   But you've also testified, haven't you,
24 sir, that the shim work that you've referred to
25 several times now this afternoon didn't impact Shaw's
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1         A.   Yes, just before seeing the turbine,
2 correct.
3         Q.   A total of 85 days, is that right?
4         A.   Well, 85 days specifically for the
5 boiler tube leaks, that's correct.
6         Q.   Was the boiler down during that whole
7 time?
8         A.   I'd have to check -- I believe it came
9 up, went down.  There could be two or three days in

10 there when it was up and down, when they found more
11 leaks.  Actually started up, found more, shut it down,
12 started it up.  I think it was just a reoccurring
13 problem.
14         Q.   And what was the status of Shaw's boiler
15 feed pumps during all that time?
16         A.   I believe they were being aligned and
17 worked on.
18         Q.   Do you know over what period of time?
19         A.   Oh, I think -- I don't know exactly, but
20 they were all the way through to December probably of
21 '09.
22         Q.   Are you aware that one or more pumps got
23 placed in the wrong location, had to be modified?
24         A.   I heard your cross-examination or
25 someone's cross-examination about that, so yes.

2458

1         Q.   Okay.  And you're aware that there was
2 an issue with debris getting into some of the pumps?
3         A.   I know about that issue, sure.
4         Q.   And an issue with the shaft on the main
5 A pump being damaged?
6         A.   Yes.
7         Q.   And it's true, is it not, sir, that you
8 have to have both of those big turbine-driven
9 feedwater pumps to get the boiler up to full load?

10         A.   You are correct to full load, and not to
11 be out of context, but I thought we were talking about
12 steam to turbine, so you're a little apples to
13 oranges.
14         Q.   I've moved on.  I've moved on to the
15 direction of full load.
16         A.   With respect to the full load, I agree.
17 With steam to turbine, no.
18         Q.   For full load, both of those big pumps
19 need to operate?
20         A.   For full load, correct.
21         Q.   Now, when was Alstom ready for full
22 load?
23         A.   It would have been right after they came
24 up with the boiler, so it's the end of December of --
25 end of December 2009, first of January 2010.

2459

1         Q.   Wasn't it later than that, March 3rd,
2 2010?
3         A.   I was taking the steam to turbine date,
4 so about steam to turbine, since that's one of the
5 Shaw markers in the Attachment 2, that's what I took.
6         Q.   There was another small period of boiler
7 2 repair subsequent to that, wasn't there?
8         A.   The one I had in my report, sure.
9         Q.   And haven't you testified that

10 March 3rd, 2010 is when Alstom was ready for full
11 load?
12         A.   March?
13         Q.   March 3rd, 2010.
14         A.   I don't think I said that.  It's
15 whenever those last boiler tube leaks were done, and I
16 don't think those were necessary regarding fuel load.
17 Whatever date I had for the completion of the last of
18 the boiler tube leaks, sure.
19         Q.   Take a look at Page 131 of your
20 deposition.  The question is at line 6.  I asked you,
21 "When was Alstom ready for full load?"
22              And you indicated that it would be
23 March 3rd, right?
24         A.   Yes, that's fair enough.  Sure.
25         Q.   And you meant March 3rd, 2010, correct?

2460

1         A.   That's right.
2         Q.   Now, what was the status of Shaw's
3 boiler feed pumps as of March 3rd, 2010?
4         A.   I think boiler feed pump A was still in
5 the shop.
6         Q.   Do you know -- well, let's just maybe
7 put up that.  This is Exhibit 4987.  Let's just take a
8 quick look at the first page.  This is the daily log
9 for March of 2010.

10              MR. HINDERAKER:  We'll offer it.
11              THE COURT:  Any objection or voir dire?
12              MR. FROST:  No objection, Your Honor.
13              THE COURT:  All right.  Exhibit is
14 admitted.
15              (Exhibit 4987 was received in evidence.)
16         Q.   (BY MR. HINDERAKER)  If you look at the
17 second bullet point there, BFPs -- that's boiler feed
18 pumps -- required work for full load?
19         A.   Yes, I do.
20         Q.   And as you said, "A boiler feed pump in
21 Sulzer shop in Denver, significant failure upon
22 reassembly."
23              So apparently, they got it back from the
24 shop, they reassembled, and it failed again.  Is that
25 the way you understand it?
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1 people identified to me that were relatively
2 unimpacted.
3         Q.   Right.  Those are the easiest ones on the
4 job.  That's why they're in your measured mile, right?
5         A.   No, not necessarily.  They didn't have
6 the crew interference, the crowding that occurred
7 there.  In fact, when I walked on the site, that was
8 the first thing they talked to as being efficient.
9 Initially, they talked about the piping, and then they

10 talked about the electrical both being efficient.
11         Q.   Right.  It's efficient in the cooling
12 tower because of these long, straight runs.  It's easy
13 work to do, right?
14         A.   No.  It's because it wasn't disrupted.
15 You know, if you're working in the boiler or some of
16 the other buildings, you're constantly starting,
17 stopping, and moving.  That's why you have impacts in
18 productivity.  They didn't have that in the cooling
19 tower.
20         Q.   Dr. Borcherding, I'm handing you what's
21 been previously admitted as Exhibit 2185.  Did you
22 read Jason Ezell's deposition?
23         A.   Yes.
24         Q.   Did you review the exhibits to Jason
25 Ezell's deposition?
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1         A.   Yes.
2         Q.   Did you -- do you recall seeing this
3 document, which is an exhibit to Jason Ezell's
4 deposition?
5         A.   I may have seen it.  I'd have to read it
6 before I would generally recall what was written in
7 there.
8         Q.   Okay.  Well, we're going to go over it
9 here.

10              In this document dated July 10, 2009,
11 Mr. Ezell is explaining to the president of Shaw's
12 power group, Monty Glover, what impacts electrical
13 quantity overruns had on construction.  Do you see
14 that?
15         A.   Yes.
16         Q.   Okay.  And he goes through and explains
17 several things.  First he notes, "We see an average of
18 35,000 feet of cable growth per month for a year."  Do
19 you see that?
20         A.   Yes.
21         Q.   And that is part of what we see here
22 related to these very large quantity overruns that
23 Shaw experienced with these various cable and conduit
24 activities, right?
25         A.   That's an indication why the -- there
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1 were overruns there.  This is something I've seen on
2 other projects.
3         Q.   Now, in the next sentence Mr. Ezell
4 writes to Mr. Glover, "Not only has this growth
5 greatly affected our ability to forecast, but it has
6 also caused us to work in a continuous fire drill to
7 try and complete systems as needed to support
8 startup."
9              You described, on direct examination,

10 that in your interviews workers complained about
11 starting and stopping, hopping around, right?
12         A.   Yes.
13         Q.   And that's very disruptive to their
14 productivity, isn't it?
15         A.   Yes.
16         Q.   And Mr. Ezell is telling Mr. Glover that
17 this cable growth is causing this continuous fire
18 drill to complete systems needed to support system
19 start-up; isn't that right?
20         A.   That's one of the things.  When Jason
21 Ezell talked to me about this, he indicated that there
22 were priority changes in the systems that were also
23 causing productivity loss.
24         Q.   He goes on to say, "This, in itself, has
25 had a significant impact on our productivity as we've
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1 had to go back to systems after we thought they were
2 done and pull more wire and change terminations."  Did
3 I read that right?
4         A.   Yes.
5         Q.   And that would, in fact, significantly
6 impact the productivity of those workers, if they had
7 to go back to an area that they thought was complete
8 and pull more wire, right?
9         A.   It may.  It depends on the work that they

10 have to do.  And, in general, if you're putting in
11 more cable and you've done it over and over, you get
12 the advantage of the learning curve.  So productivity
13 is improved when you get more quantities.
14         Q.   I'm going to go back to the systems after
15 they thought they were completed and pulled more wire.
16 That has a negative impact on productivity, does it
17 not, sir?
18         A.   It may or may not.  It depends on the
19 work.  Going back means that you have to reset up.
20 But the work has been done before, and you do it
21 again, your productivity could be better.
22         Q.   Regardless of your current opinion about
23 that, Mr. Ezell was telling Mr. Glover that this
24 requirement of being in a continuous fire drill has
25 had a significant impact on productivity, as we've had
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1 the last portion of each sentence that says, "Agent is
2 defined in Instruction Number 17," also say, "and in
3 accordance with the BOP contract."
4              MR. McCARTHY:  We object to that, Your
5 Honor.  This is a rehash of what we've already
6 discussed, Your Honor, surrounding agency, and we
7 think the definition of "agency" as is set forth in
8 CJI should control.  "Agent" isn't a defined term in
9 the contract.

10              THE COURT:  I'll allow you to argue that
11 in closing, but I'm not going to make that change.
12 You do need to remind me to make the change in the
13 interrogatory to reflect the change in the numbering.
14              MR. FROST:  Okay.  Your Honor, I assume
15 we'll get another copy of it so we can be consistent
16 in closing to the reference numbers?
17              THE COURT:  Yes.
18              MR. FROST:  Okay.  Thank you, Your
19 Honor.
20              MR. McCARTHY:  Your Honor, we stand on
21 the objections that we previously made, and with that
22 and the typographical correction we made off the
23 record, nothing further from Defendant on the
24 instructions.
25              THE COURT:  Okay.  Thank you.
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1              (Pause in the proceedings.)
2              THE COURT:  All right.  With respect to
3 what's now Jury Instruction Number 17 -- we've just
4 referred to it as 19 under the old numbering -- it
5 states, "If you find for either party on more than one
6 claim for relief, you may award that party damages
7 only once for the same losses."  Okay.
8              (Pause in the proceedings.)
9              THE COURT:  We're off the record right

10 now.
11              (The Court and counsel had a discussion
12 off the record out of the hearing of the jury.)
13              (Recess taken, 3:00 p.m. to 3:09 p.m.)
14              THE COURT:  I'll note on the record now
15 that the parties have stipulated to not reporting --
16 or not having the court reporter report the Court's
17 reading of the jury instructions.  Is that right?  In
18 other words, she's not going to report what we have
19 typed up, that I simply read to the jury.
20              Mr. McCormick?
21              MR. McCORMICK:  Well, Your Honor, that's
22 fine.  In other words, the instructions themselves
23 will be filed as part of the court record?
24              THE COURT:  Absolutely.  And even though
25 there's been kind of a flurry of activity around that,
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1 the final version of it, we will scan in and make it
2 part of the record so there won't be a question what's
3 being read.
4              MR. McCORMICK:  Can I ask, when the
5 final instructions come out, will we have a minute to
6 look at them before we begin the closings?
7              THE COURT:  I will read them so you'll
8 have the benefit --
9              MR. McCORMICK:  No, I'm saying right now

10 when the final version you're intending to read after
11 the closings come out, will we have a minute to look
12 at them -- you're charging them now?
13              THE COURT:  Yes.
14              MR. McCORMICK:  I'm sorry.  I missed
15 that.  I'm sorry.
16              (The following proceedings were
17 conducted in the presence and hearing of the jury.)
18              THE COURT:  Please have a seat,
19 everyone.
20              MR. NUNN:  What's the occasion?
21              THE COURT:  We're going to go off the
22 record right now.
23              (The Court and counsel had a discussion
24 off the record.)
25              (Jury Instructions 1 through 24 were
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1 read to the jury and not reported pursuant to
2 agreement of the Court and counsel.)
3              THE COURT:  Instructions Number 25 and
4 26, I'll read to you at the conclusion of the closing
5 arguments of counsel.  I'll also review the verdict
6 forms with you at that time.
7              So, Ladies and Gentlemen, without
8 further ado, we'll proceed to the closing arguments of
9 counsel.

10              Closing argument for the Plaintiff.
11              MR. McCORMICK:  Thank you very much,
12 Your Honor, and may it please the Court, counsel.
13              Members of the Jury, good afternoon once
14 again.  Once again, my name is Steve McCormick.  I'm
15 here on behalf of Plaintiff, Shaw Stone & Webster.
16              And I have an opportunity to speak to
17 you this afternoon two times, in two different parts.
18 I'm going to spend initially about 45 minutes in the
19 first part of my argument here, and following
20 Mr. Hinderaker's argument on behalf of the Defendant,
21 I'll have an opportunity to respond to his comments.
22              And I want to organize the first part of
23 my presentation to you here today exactly the same way
24 I organized my opening statement about three and a
25 half weeks ago, and I want to organize it according to
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1 heavy weight when you start deliberating.  It's also
2 interesting there was not a single neutral party, no
3 third party, no representatives of any other company
4 that testified on Shaw's behalf in this trial.  Every
5 single witness for Shaw was either a Shaw employee on
6 the job or else a paid expert.  That was all.  No
7 third parties.  No neutrals.
8              Now, Shaw admits that they made a lot of
9 mistakes on this project, and you heard Mr. McCormick

10 say it just a few minutes ago, but they claim that the
11 cost of those mistakes is not included in their claim
12 against Public Service, but I don't think that's true.
13 They are asking for $87 million plus the $41 million
14 contract balance, which adds up to $128 million.  If
15 we look at the same slide that we were shown just a
16 few minutes ago, it looks to me that when you add the
17 41 million they're asking for on top of the 87
18 million, the residue not being claimed drops all the
19 way down to 19 million.
20              Now, that amount isn't even enough to
21 cover Shaw's $24 million material overrun, and all the
22 rest of Shaw's errors, the rework, the cost of
23 installing the extra material, the late engineering,
24 the mismanagement, all the costs of the delays that
25 resulted from Shaw's own errors and deliberate
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1 business decisions, as far as I can tell, those
2 dollars are all included in the claim against Public
3 Service.
4              So I think if you look at this case in a
5 very fundamental way and you look at where -- it's not
6 rhetoric, not generalization, but facts, what you find
7 is that it was Shaw that was responsible for Shaw's
8 delays and Shaw's extra costs on the Comanche 3
9 project.  And I would submit that that conclusion

10 pretty well dictates how the various questions on the
11 special verdict form should be answered.
12              I'm going to move on now and talk about
13 the questions on the verdict form, and I'm going to
14 start with Question Number 2, which asks you to find
15 whether Shaw breached its contract with Public
16 Service.  You should find, I think, that Shaw did
17 breach the balance of plant contract that we've heard
18 so much about.  Shaw committed in the BOP contract to
19 achieve substantial completion by September 15, 2009.
20 In the settlement agreement, it added a commitment to
21 do the BOP work necessary to achieve full load on coal
22 by July 6th, 2009.  It agreed that it would pay
23 $150,000 per day in liquidated damages for each day
24 that it missed those deadlines.
25              There's no question about the fact that
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1 Shaw was late.  It was months late.  And we've already
2 seen how Shaw's own business decision to slow down its
3 work and its own mismanagement contributed to those
4 delays.
5              Now, Shaw argues that it didn't breach
6 its contract because it should be entitled to a time
7 extension that excuses its delays, so let's talk about
8 that.  Shaw bases its claim for an extension of time
9 on the fact that Alstom was late.  It says the fact

10 that Alstom was late means that it can be late too.
11 Not only can it be excused for being late, but should
12 be paid extra for being late.  That's its claim.
13              Of course, if Alstom were here, Alstom
14 could make exactly the same argument.  Alstom could
15 say, "Since Shaw was late, we couldn't get our work
16 done and we get to be late too.  Not only that, we
17 should be paid extra for doing less and going slower."
18 And if Alstom were here making that argument,
19 Mr. Caruso, Shaw's expert witness, you remember him,
20 would testify for Alstom too.  Remember what he said
21 about what would happen if two contractors like Shaw
22 and Alstom were both late, not because they were
23 interfered with, but simply because they both did a
24 lousy job.  I asked him, "Under your theory, what
25 happens if two contractors are late simply because
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1 they both do a poor job, no interference by anybody,
2 neither one delays the other, they both just
3 mismanaged their work?"
4              "Well," Mr. Caruso said, "they would
5 each get a six months' time extension and they would
6 both be entitled to compensation for being on the job
7 later."  That's the answer he gave here in this
8 courtroom.
9              Now, I think that is kind of an absurd

10 theory, both contractors being rewarded for doing a
11 poor job, but that wasn't just an off-the-wall comment
12 by Mr. Caruso.  It is, in fact, the whole basis for
13 Shaw's case.  He had to say it to be consistent
14 because Shaw's whole case is, "If Alstom is late, we
15 can be late too."
16              But that is not what the contract says.
17 The contract says that Shaw has to stick to its
18 schedule.  It says that Shaw has to substantially
19 complete its work, its scope of work, not the boiler,
20 not Alstom's work, not B&W's work, not the stack, but
21 it has to substantially complete its scope of work by
22 September 15, 2009, or else be liable for liquidated
23 damages.  Shaw can get a schedule extension, but it
24 can't get an extension just because another contractor
25 is late.
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1              THE COURT:    Meaning, as modified?
2              MR. McCARTHY:  We have no objection in
3 the form that you've now put it in.
4              THE COURT:    All right.  Plaintiff's
5 objections are overruled.  I'll give 2 as the court's
6 modified it.
7              Instruction number 3, burden of proof and
8 preponderance of the evidence defined.  Any objection
9 by the plaintiff?

10              MR. FROST:  No objection, Your Honor.
11              THE COURT:    Any objection by the
12 defense?
13              MR. McCARTHY:  No objection, Your Honor.
14              THE COURT:    Instruction number 4, no
15 speculation.  Any objection by the plaintiff?
16              MR. FROST:  No objection.
17              THE COURT:  Any by the defendant?
18              MR. McCARTHY:  None, Your Honor.
19              THE COURT:  Instruction number 5,
20 inferences and evidence.  Any objection by the
21 plaintiff?
22              MR. FROST:  No objection, Your Honor.
23              MR. McCARTHY:  None by the defendant,
24 Your Honor.
25              THE COURT:    Okay.  Just to repeat, jury
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1 instruction 5, inferences and evidence.  Any objection
2 by the plaintiff?
3              MR. FROST:  No, Your Honor.
4              THE COURT:  Any by the defense?
5              MR. McCARTHY:  No, Your Honor.
6              THE COURT:    Instruction number 6,
7 preponderance not determined.  Any objection by the
8 plaintiff?
9              MR. FROST:  No, Your Honor.

10              THE COURT:    Any by the defense?
11              MR. McCARTHY:  None, Your Honor.
12              THE COURT:    Instruction number 7,
13 sympathy and experts.  Any objection by the plaintiff?
14              MR. FROST:  No, Your Honor.
15              THE COURT:  Any by the defense?
16              MR. McCARTHY:  None, Your Honor.
17              THE COURT:    Instruction number 8,
18 credibility.  Any objection by the plaintiff?
19              MR. FROST:  No objection, Your Honor.
20              THE COURT:  Any by the defense?
21              MR. McCARTHY:  None, Your Honor.
22              THE COURT:  Instruction number 9,
23 applying law to the evidence.  Any objection by the
24 plaintiff?
25              MR. FROST:  No, Your Honor.
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1              THE COURT:    Any by the defense?
2              MR. McCARTHY:  None, Your Honor.
3              THE COURT:    Instruction number 10,
4 Shaw's claims for breach of BOP contract.  Any
5 objection by the plaintiff?
6              MR. FROST:  No, Your Honor.
7              THE COURT:    Any by the defense?
8              MR. McCARTHY:  None, with the
9 understanding that the affirmative defenses include

10 both the reason and failure to mitigate.
11              THE COURT:    Right.  And I will give you
12 a final set to review that includes that change and
13 the other changes that we went through off the record
14 that were of a more typographical nature.  And I'll
15 give you the time to verify that the final set
16 comports with all those changes.
17              All right.  So instruction number 11.
18 I'm sorry.  Yes, instruction number 11, Shaw's claim
19 for breach of the June 2008 settlement agreement.  Any
20 objection by the plaintiff?
21              MR. FROST:  No Your Honor.
22              THE COURT:  Any by the defense?
23              MR. McCARTHY:  None, Your Honor, with
24 failure to mitigate added.
25              THE COURT:    Understood.
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1              Instruction number 12, Public Service's
2 claim for breach of the BOP contract.  Any objection
3 by the plaintiff?
4              MR. FROST:  No, Your Honor.  Subject to
5 an instruction on release as an affirmative defense in
6 favor of Shaw.
7              THE COURT:    And this is the one that
8 you just tendered?
9              MR. FROST:  Yes, Your Honor.

10              THE COURT:    All right.
11              MR. McCARTHY:  I'm not -- I don't want to
12 swear to anything at this point, Your Honor.  But I'm
13 not absolutely certain that I've seen it.  It could be
14 my oversight.
15              THE COURT:    Take a moment to look at
16 that now.  They just provided this to the court, as
17 well, this new version.
18              MR. FROST:  It is the mirror image of the
19 one we provided.  And I think I did provide a copy to
20 you.  It's the mirror image of the one you did.
21              MR. McCARTHY:  Let me just say it for the
22 record, Your Honor, knowing what your ruling would
23 almost certainly be.  I would object to an inclusion
24 of a release affirmative defense for Shaw, because it
25 would not conform to the evidence in the record.
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1 vacuum that you heard about.  There you see it.
2 Everybody is waiting for Shaw to pull vacuum.
3              Now we drop down here.  Here are the
4 famous boiler tube leaks, and they are a problem.  For
5 us, for Public Service, they are a huge problem, and
6 we are dealing hard with respect to those leaks and
7 the future warranty on that boiler, but those repairs
8 were done, and there was a second batch of repairs
9 right down here long before, long before Shaw

10 succeeded in getting both of its boiler feed pumps
11 working.  So once again, it's the same thing over and
12 over and over again.  Shaw isn't waiting for Alstom or
13 B&W; Alstom is waiting for Shaw.
14              I think that's a very important exhibit
15 that really sums up visually why it is that Shaw just
16 cannot show that anybody else impacted its critical
17 path.
18              Now, I want to talk for just a moment
19 about this claim.  We heard it again from
20 Mr. McCormick.  This idea that if one contractor
21 doesn't get its work done, it's all over, the others
22 can't get their work done either simply isn't true.
23 Tim Farmer testified that every activity on
24 Attachment 2, with the single exception of the boiler
25 chemical clean which was done by a Shaw subcontractor

5550

1 and had to be done after boiler hydro, every other
2 activity Shaw could get its work done, its work ready
3 regardless of what the status of the boiler was.  That
4 is the one exception, and it's the one that Shaw
5 always points to.
6              But the real proof is B&W.  B&W did it.
7 B&W didn't pay any attention to the fact that Shaw was
8 late and Alstom was late.  B&W finished up its work
9 and went home, and months later when Shaw finally

10 caught up, Shaw finally had been hooking up B&W
11 equipment, B&W sent a startup crew, and they ran their
12 equipment through its tests, but they'd been gone for
13 months, did their work and went home.  As Tim Farmer
14 testified, Shaw could have done exactly the same
15 thing.
16              So continuing now with the special
17 verdict form, by -- as of August 19, 2010, Shaw was
18 338 days late in achieving substantial completion.  We
19 don't think that the evidence justifies a finding that
20 Alstom or anybody else delayed Shaw's critical path by
21 even a day.  If you look at that exhibit, I don't see
22 where the day is, but in any event, unless there was a
23 338-day delay to the critical path, which is certainly
24 not in the evidence, you should answer Question Number
25 2 by finding that Shaw breached its contract with
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1 Public Service by failing to complete its work on
2 time.
3              You may also find that Shaw breached the
4 implied covenant of good faith and fair dealing, which
5 the Court has instructed you.  It's part of every
6 contract under the law of Colorado, and you should ask
7 yourselves whether Shaw's conduct in this case is
8 consistent with good faith and fair dealing.  Shaw
9 took Public Service's $35 million and cut back their

10 forces rather than increasing them as promised.  Shaw
11 submitted invoices for payment of milestones they
12 hadn't achieved.  Instead of trying to achieve its
13 work on time, Shaw gave priority to making claims over
14 getting work done by adjusting its completion
15 strategy.  "We need to be sure our completion strategy
16 supports our claim strategy."  Jason Ezell said, "Yes,
17 that is very unusual, very unusual to give your claim
18 strategy priority over your construction strategy."
19              Shaw by the admission of its site
20 construction manager, Jason Ezell, played cat and
21 mouse games on this project.  Shaw sued Public Service
22 when more than a year remained on project completion.
23 I think you could put all those facts together and ask
24 yourself whether Shaw did comply with that duty of
25 good faith and fair dealing.  That might be another

5552

1 ground to find that Shaw breached the BOP contract.
2              Now, the first subpart of Question 2
3 asks, "What amount of liquidated damages do you award
4 to Public Service for Shaw's breach of contract?"  And
5 as you all heard, the settlement agreement says that
6 from July 6th until September 15 -- that's full load
7 liquidated damages -- $150,000 a day.  The BOP
8 contract says that for every day after September 15,
9 2009, that Shaw fails to achieve substantial

10 completion, Public Service is entitled to liquidated
11 damages of $150,000 a day.  Shaw wasn't ready for full
12 load until March 26th, 2010, so all of the full load
13 liquidated damages are due.  That's the time from
14 July 6th to September 15.  71 days times $150,000 a
15 day equals $10,650,000.  That's the full load
16 liquidated damages.
17              Now, the Hill International analysis
18 showed that as of August 19, 2010, Shaw was
19 responsible for 338 days of delay in achieving
20 substantial completion, from September 15, 2009 until
21 that date, but under the contract, the maximum amount
22 of liquidated damages Shaw can be liable for is
23 10 percent of the total contract price, or
24 $42,949,051.  You may remember Mr. Tucker did that
25 calculation, and that's the amount that you should
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d. Failing to effectively coordinate its work with Other Contractors; 

e. Failing to effectively implement Access Plans that would allow the Project to 

meet the requirements of the Milestone Work Schedule; 

f. Failing to sequence its work in an efficient manner so as to allow the Project to 

meet the requirements of the Milestone Work Schedule; 

g. Failing to understand the nature of the local labor market and to develop a plan 

for the effective management of the local labor force; 

h. Failing to effectively supervise and manage its labor force; 

i. Failing to supply sufficient supplies, tools, and equipment to its labor force to 

allow for the completion of the work in accordance with the Milestone Work 

Schedule;

j. Failing to provide a consistent and effective Project management team; 

k. Failing to perform its work with sufficient diligence to meet the requirements of 

the Milestone Work Schedule; 

l. Failing to develop and implement a Baseline Work Schedule that would allow for 

the successful completion of the work to meet the requirements of the Milestone 

Work Schedule; 

m. Unilaterally modifying and changing the logic of its work schedules so as to 

impede accurate comparison of monthly schedule updates with the Baseline Work 

Schedule;

n. Failing to properly document change order requests; 

o. Submitting change order requests for items that were plainly within Shaw’s 

contractual scope of work; 

p. Requesting extensions to the Project schedule without performing the required 

critical path schedule analysis; 

q. Misrepresenting the quantities of work covered by Change Order 23 thereby 

entitling PSCo to rescind Change Order 23 and recover all costs expended in 

completing the work covered by the Change Order; and 

r. Failing to properly and fairly estimate and price work that was removed from 

Shaw’s work scope pursuant to paragraph 16.8 of the Contract. 
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DISTRICT COURT 
CITY AND COUNTY OF DENVER, COLORADO 

1437 Bannock St. 
Denver, CO 80202 

 

 
 
Plaintiff:  STONE & WEBSTER INC. 
 
 
 
Defendant:  PUBLIC SERVICE COMPANY 
COLORADO d/b/a XCEL ENGERY 
 
 

 
Case Number: 09CV6913 
 
Courtroom 215 
 
 

Order Regarding Alleged Juror Misconduct 
 

THIS MATTER comes before me pursuant to Shaw Stone & Webster, Inc.’s 
(Shaw’s) Motion For A Mistrial (the Motion).  Having considered all relevant pleadings, 
I DENY the Motion based on the following findings and conclusions. 
 
I. Introduction 
 

The jury returned their verdict in this case on November 12, 2010.  On December 
14, 2010, I entered judgment (1) for Shaw and against Public Service in the amount of 
$84,529,031.13 and (2) for Public Service and against Shaw in the amount of 
$70,000,000. 

 
Shaw has submitted post-trial deposition testimony from four jurors, Mr. Chavez, 

Mr. Nunn, Ms. Richardson and Ms. Rossina, asserting that another juror, Mr. Craig, 
made comments during deliberations about disliking Shaw and his willingness to hang 
the jury if need be.  Mr. Craig also allegedly referred to a negative experience he had 
with a construction contractor who worked on an addition to Mr. Craig’s home.  At least 
two of the deposed jurors testified that they reached a compromise verdict because of Mr. 
Craig’s threat to hang the jury. 

 
During voir dire, counsel for Shaw asked:  “How many of you have ever hired a 

construction company or contractor to build or fix something?”  Exh. 1 at p. 92, ll 1-3.  It 
is unclear whether Mr. Craig raised his hand.  At least two other jurors did and they 
responded to follow up questions.  Id. at pp. 92-93.  Counsel for Shaw also asked:  “Is 
there anything at all that I haven’t asked that you think might be important or needs to be 
disclosed in this context?”  Id. at p. 135, l. 13.  There is no recorded response. 

 
During a post-trial deposition, one of the jurors described the following exchange 

during deliberations: 
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SHAW STONE & WEBSTER, INC.’S MOTION FOR A MISTRIAL 

 Plaintiff Shaw Stone & Webster, Inc. (“Shaw”) respectfully requests a mistrial.
1

Following the announcement of the verdict on November 12, 2010, counsel for Shaw, like 

counsel for Xcel and the Court, had the opportunity to speak with several jurors.  Based on these 

conversations, it is now apparent that one juror, Martin Craig, failed to disclose relevant 

information requested during voir dire concerning a personal, adverse experience with a 

construction contractor.  According to these jurors, this experience biased Mr. Craig against 

1  Shaw will shortly file a motion for a new trial and a motion for judgment notwithstanding the verdict 

concerning a number of additional issues not raised herein, but separately necessitating a new trial or judgment 

notwithstanding the verdict.   
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DISTRICT COURT, CITY AND COUNTY OF

DENVER, COLORADO

1437 Bannock Street, Rm. 256, Denver, CO  80202

CIVIL ACTION NO. 2009-CV-6913

________________________________________________________

EXAMINATION UNDER OATH OF MICHAEL CHAVEZ

EXAMINATION DATE:  NOVEMBER 13, 2010

________________________________________________________

STONE & WEBSTER, INC.,

Plaintiff,

v.

PUBLIC SERVICE COMPANY COLORADO d/b/a XCEL ENERGY,

Defendant.

________________________________________________________

       PURSUANT TO NOTICE, the examination under oath of

MICHAEL CHAVEZ was taken at 2:08 p.m. on November 13,

2010, at 1314 West Oxford, Englewood, Colorado, before

Nathan Stormo, Registered Professional Reporter and

Notary Public in and for the State of Colorado, said

examination under oath being taken pursuant to the

Colorado Rules of Civil Procedure.

                     Nathan Stormo

            Registered Professional Reporter
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B.     Extraneous Influence 
 

This leaves the question of whether any of the juror statements nonetheless fall 
within any exception to the general prohibition of C.R.E. 606(b).  Shaw urges me to 
invoke the “extraneous prejudicial information” exception in support of its claim that Mr. 
Craig’s alleged statements contaminated jury deliberations.  I decline. 
 

First, the exception on its face only potentially seems to apply to the “personal 
contractor” story Mr. Chavez attributes to Mr. Craig, because that is the only statement 
that refers to any extraneous personal experience.  Mr. Craig’s alleged statements of 
antipathy towards Shaw and threats to hang the jury may have been “prejudicial” to 
Shaw, as most adverse statements tend to be, but they were not “extraneous” to the 
process of deliberation.  On the contrary, they strike me as a predictable byproduct of 
deliberation.  The road to unanimity is no doubt sometimes paved with cathartic fits of 
pique and threats to stand one’s ground. 

 
Second, there has been no showing by Shaw that this extraneous information was 

actually prejudicial, other than perhaps as to Mr. Craig himself.  The only person with 
whom Mr. Craig shared the “personal contractor” story was Mr. Chavez, who claims he 
also immediately rebuffed Mr. Craig for going outside the record in the case.  “At that 
point right there I told him, I go, Martin [Craig], I says, now you’re bringing your 
personal experience with a contractor in here into the jury room.”  Motion, Exh. 2, p. 7, l. 
25 and p. 8, ll. 1-3.  Mr. Chavez also testified that he shared “what [Craig] told me in that 
jury room” with Mr. Nunn.  Id. at p. 8, ll. 7-10.  Neither Mr. Chavez nor Mr. Nunn, 
however, seemed to be influenced by the extraneous information.  Moreover, there is 
nothing indicating that Mr. Chavez or Mr. Nunn shared the story with other jurors.  On 
the contrary, Mr. Chavez, the foreperson, seemed to believe that would have been 
improper.  Even as to Mr. Craig, it is not at all clear to me that he allowed his own 
negative experience to dictate his verdict in this case.  Throughout the month-long trial, 
Mr. Craig was the most conspicuously attentive juror.  He took voluminous notes at all 
times.  His body language betrayed no feelings for either party.  Such behavior seems 
flatly at odds with the notion that he harbored a desire to torpedo Shaw simply in order to 
avenge his own difficulty with a residential construction contractor.    
 

This still begs the question of whether reference to, or even Mr. Craig’s alleged 
individual reliance upon, a personal experience implicates the “extraneous prejudicial 
information” exception at all.  Colorado case law provides no clear answer.  Because 
C.R.E. 606(b) is substantially similar to its federal counterpart, F.R.E. 606(b), it is 
appropriate to look to federal authority for guidance.  Stewart, 47 P.3d at 321. 
 

 The Tenth Circuit has held that a juror’s reference to personal experience does 
not constitute “extraneous prejudicial information.”  Marquez v. City of Albuquerque, 399 
                                                                                                                                                                             
Harlan, 109 P.3d 616, 624 (Colo. 2005) (“Colorado Rule of Evidence 606(b) strongly 
disfavors any juror testimony impeaching a verdict, even on grounds such as . . . failure 
to follow instructions . . . .”). 
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606(b)?  (2) Even if Rule 606(b) applies, does any of the information at issue fall within 
the “extraneous prejudicial information” exception?   
 
A.   Statements Outside Of Deliberations 
 

There is no evidence to suggest that Mr. Craig made comments to the jurors 
denigrating contractors or about disliking Shaw or planning to hang the jury or referring 
to his own experience with a construction contractor before deliberations began.   

 
The testimony of Mr. Chavez, Ms. Richardson and Ms. Rossina addresses matters 

or statements plainly occurring during the course of the jury’s collective process of 
deliberation.  For example, the jury foreperson, Mr. Chavez, stated “Mr. Craig never 
verbalized it [not liking Shaw or contractors] up until the deliberations stage of the jury 
process.  I mean, you know, that – he never vocalized it.”  Motion, Exh. 2 at p. 6, ll. 20-
22.  Therefore, all of the statements Mr. Craig allegedly made to these jurors fall squarely 
within the Rule 606(b) and may not be considered absent an applicable exception.   
 

Mr. Nunn’s testimony falls into a bit of a grey area.  The following post-trial 
colloquy occurred between counsel for Shaw and Mr. Nunn: 
 

Q.  Let me ask you about some of your experiences 
as a juror particularly with respect to some of the 
comments that Mr. Craig may have made during or before 
deliberations. Did Mr. Craig ever express strong 
feelings about Shaw to you? 
A. Yes, he did. 
Q. Can you explain, please. 
A. We were in the jury room and -- 
Q. Was this prior to deliberations? 
A. Yes, it was. It was Friday morning, probably 
somewhere around 8 o'clock. We were the only two in 
there, and he told me he hated Shaw. It's like his 
exact words were, "I hate Shaw. They're a big 
corporation. They come in and try to push people 
around." 

 
Motion, Exh. 7 at pp. 3-4 (emphasis added). 
 

I find Mr. Nunn’s reference to “Friday” to mean the second morning of 
deliberations, which was Friday, November 12, 2010, shortly before all of the jurors 
arrived.  This inference follows from his subsequent reference to “Friday” as the day Mr. 
Martin came to “hang the jury.”  Id. at p. 4.   
 

The scenario described by Mr. Nunn begs the following threshold legal question:  
Does a statement made by one juror to another, occurring after a case has been submitted 
to a jury for deliberations and verdict, fall outside of the scope of C.R.E. 606(b), when 
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1                   P R O C E E D I N G S

2                      MICHAEL CHAVEZ

3          The witness herein, being first duly sworn to

4 testify to the truth in the above cause was examined and

5 testified on his oath as follows:

6                   E X A M I N A T I O N

7 BY MR. FROST:

8     Q    My name is Daniel Frost.  I'm one of the

9 attorneys for Stone & Webster, Inc. in this case.  We

10 are here at 1314 West Oxford, Englewood, Colorado on

11 Saturday, November 13, 2010, with the court reporter,

12 Nathan Stormo, and Michael Chavez.  We are here to ask

13 Mr. Chavez a few questions about the -- his experience

14 in the Stone & Webster, Inc. versus Public Service

15 Company of Colorado case.

16          Mr. Chavez, I appreciate your being here this

17 afternoon.  I have just a few questions for you.  First

18 of all, are you here of your own free will?

19     A    Yes.

20     Q    And are you speaking with me of your own free

21 will?

22     A    Yes, I am.

23     Q    I first of all would like to ask you about

24 certain statements that Martin Craig, another one of the

25 jurors in this case, made to you prior to jury

EXHIBIT 2 Return



7aa4a5b9-fc9a-49b8-95d3-b15b14012bdc

Stormo Reporting, Inc.  (303) 200-4792

Page 6

1 worked out.

2          He had said -- he had said previously, Thursday

3 night before we left, that he was -- he wanted to hang

4 the jury; that he saw it no other way than against Shaw

5 and for Public Service.

6          And I said -- I then asked Martin, I said,

7 Martin, I says, Me and you -- I says, this is really

8 between me and you, Martin, because everybody on this

9 jury, it's now 6 to 1 for Shaw -- or for Shaw against

10 Public Service, you being the only one holding out here.

11 I says, Isn't there some middle ground that me and you

12 can reach?  I says, What is it, Martin?

13          He says, he told me that he doesn't like

14 contractors; that he didn't like Shaw.

15     Q    Was that clear from the outset?

16     A    It was apparent through the jury process.  He

17 was always bringing up everything that he didn't like

18 about Shaw.

19     Q    Okay.

20     A    But he never verbalized it up until the

21 deliberations stage of the jury process.  I mean, you

22 know, that -- he never vocalized it.  He would always

23 make comments and everything else.

24          But then, again, I never really asked anybody

25 where they were at with the case.  We never did that.

EXHIBIT 2 Return



you understand that -- or we understand that you're not 

being asked to do anything against your will.  

A Correct.

Q And you're not being forced to do anything 

you don't want to do?

A Correct.

Q You're giving these statements 

voluntarily?

A Correct.

Q And you're not being harassed in any way?

A Correct.

Q Okay.  Just a few questions, ma'am.  And, 

again, I appreciate your service as a juror and you 

coming here today.  

I understand that during one point in the 

juror deliberations in this case, Mr. Craig said, I will 

hang the jury.  

A Yes.  He said that and -- can I elaborate?  

Q Please elaborate.  

A Basically what happened was, when we got 

back into deliberations, we were trying to come up with a 

decision that was going to be equitable for all.  He 

said, I want Shaw to get nothing.  I'll hang this jury 

before I let them get anything.  So that's when we 

decided let's try to get to a compromising position.  

CLAUDIA R. BOOTON, RPR
BRUNO & BOOTON REPORTING COMPANY
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1                   P R O C E E D I N G S

2                       RITA ROSSINA

3          The witness herein, being first duly sworn to

4 testify to the truth in the above cause was examined and

5 testified on her oath as follows:

6                   E X A M I N A T I O N

7 BY MR. FROST:

8     Q    We are here in the lobby of the Sheraton Hotel

9 in Denver, Colorado on 16th Street at Court, 16th and

10 Court, on Sunday, November 14, 2010.  We are here with

11 Ms. Rita Rossina to ask her some brief questions about

12 the trial of Stone & Webster versus Public Service

13 Company.

14          First of all, Ms. Rossina, are you here of your

15 own free will?

16     A    Yes.

17     Q    You're not being forced to do anything?

18     A    No.

19     Q    And have you been told what to say in any way?

20     A    No.

21     Q    With that, let me ask you just a few questions

22 about your experience as a juror in the Stone & Webster

23 versus Public Service Company case.  Was that a

24 difficult experience for you?

25     A    Yes.

EXHIBIT 4 Return



b6c5c76b-bd37-4b75-8089-e35f402ec426

Stormo Reporting, Inc.  (303) 200-4792

Page 4

1 feelings about Shaw to you?

2      A.   Yes, he did.

3      Q.   Can you explain, please.

4      A.   We were in the jury room and --

5      Q.   Was this prior to deliberations?

6      A.   Yes, it was.  It was Friday morning, probably

7 somewhere around 8 o'clock.  We were the only two in

8 there, and he told me he hated Shaw.  It's like his

9 exact words were, "I hate Shaw.  They're a big

10 corporation.  They come in and try to push people

11 around."

12      Q.   Okay.  Did he ever tell you that he was there

13 to hang the jury?

14      A.   Friday -- sometime during Friday, during

15 deliberations, he got up and said, "Yes, I came here

16 today to hang this jury."

17      Q.   Okay.  Do you agree with the verdict that was

18 entered in this case?

19      A.   No.

20      Q.   Okay.  Thank you very much.  Appreciate you

21 being here today.

22           (Proceedings concluded at 9:07 a.m.)

23

24

25
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1 Tucker, if what they really thought that
2 Dr. Borcherding had done in their study was not
3 correct, I would suggest to you they would have had
4 him do one, and they didn't.
5              Now, let's just look briefly at what the
6 damages are from this.  Mr. Caruso and Ms. Rice took
7 Dr. Borcherding's productivity losses, translated them
8 into dollar amounts in these four categories.  We're
9 not going to review them again.  They've gone over

10 them in their testimony.  And these totals -- each one
11 of these is totaled out here, and the total of these
12 disruption damages is added into the other claims we
13 have for a total of $87 million.  Now -- and this is
14 PX 1083.  You'll have this as well as the other
15 damages summaries with you during your deliberations.
16              Now, I also want to talk briefly about
17 the exhibit that Mr. Caruso put into evidence
18 yesterday, which is Plaintiff's Demonstrative Exhibit
19 216.  The importance of this, Members of the Jury, is
20 that it is this exhibit which shows you exactly how
21 much money -- how much of the overruns -- how much of
22 the cost overrun on this job we're taking
23 responsibility for because do you remember that in the
24 opening statement I told you that we were not
25 contending that everything that went wrong on this job

5518

1 was the result of Xcel, not by any means.  I told you
2 in the opening statement Shaw had some problems on
3 this job, they surely did, and I told you we would
4 account for those.
5              And as Mr. Caruso sets out in this,
6 compared to their estimate at the beginning, Shaw had
7 a total cost overrun of $136 million, almost 137, of
8 which $60 million is not being claimed.  That's on our
9 tab.  So there's $76 million, with the contractual

10 markup of $10 million -- and let me comment on that
11 $10 million number.  Mr. Tucker came in, and he
12 criticized some of these numbers as not appropriate,
13 some of these numbers over here that are being claimed
14 against Xcel as not appropriate.  Neither Mr. Tucker
15 nor any other witness questioned that under the
16 contract there's a provision -- a normal provision in
17 these kinds of cases that on top of the damages, the
18 contractor gets a reasonable markup of 10 million --
19 in this case, $10 million.
20              And I want to say one other thing.  I
21 told you in opening that Shaw had made mistakes.
22 Every witness that came here from Shaw conceded that
23 they had made mistakes.  And that's why they are going
24 to walk away from this project after four and a half
25 years, after 5 million hours of effort, after spending

5519

1 $550 million, and no matter what you do, even if you
2 require them, as we believe you should, to force them
3 to pay the contract balance and to pay us for the
4 delay and disruption damages, even if you do all that,
5 Shaw Stone & Webster is walking away without the
6 $44 million that they had planned for, and they're
7 walking away $17 million in the hole.
8              And I want to ask you about one of the
9 things to think about now that the case is over.

10 Which Xcel witness got on this witness stand and took
11 responsibility for anything on this project?
12 Certainly not Mr. Kelly.  Certainly not Mr. Farmer.
13 Who was it from Xcel that stepped into this witness
14 stand and acknowledged that Xcel made any mistakes or
15 that Shaw Stone & Webster was affected in any way?
16 Nobody did that from that company.  Their view -- in
17 their view of the world, they did nothing wrong.
18              Remember Hill International, their
19 expert witness?  He submitted an expert report, the
20 first expert report submitted at the time designated
21 by the Court for expert reports to be filed.  Remember
22 it said Shaw may be entitled to three days of delay,
23 maybe we held them up for three days.  They were
24 willing to make that little concession.  And then what
25 happened to that?  A month later, out of the blue, we

5520

1 get another expert report.  Why?  We get another
2 expert report from Hill International, "Forget about
3 that.  They weren't affected a single day."  Nobody
4 from Xcel has stepped up to take responsibility for
5 what happened at that plant.
6              Now, Members of the Jury, that brings me
7 to the third and last section of my statement here
8 this morning -- this afternoon, and that is the unpaid
9 contract amounts.  I'll be brief on this.

10              The fact of the matter is that there
11 have been no payments of milestones since January.  It
12 is crystal clear that Xcel Energy is never going to
13 make a milestone payment on this contract.  They're
14 going to hold onto this money until you tell them they
15 can't, and they've made that absolutely clear.  Shaw
16 Stone & Webster has a thousand pieces -- just short,
17 950 and change pieces of equipment installed in that
18 plant.  They can't for as long as they need to or as
19 long as they want to go around and find something that
20 they say isn't working.  If it isn't the condensate
21 pumps or something else, they will always be able to
22 find it.
23              And, Ladies and Gentlemen, I think
24 everybody -- certainly most people -- have found
25 themselves at the mercy of somebody in a position of
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1         Q.   Okay.  This is your July 2010 report,
2 and I want to refer you to Page 73, where it says
3 Unplanned Direct Rework Hours.  Do you see that?
4         A.   I do.
5         Q.   And you say that studies have been done
6 that indicate that on most projects the rework will be
7 3 or 4 percent, something in that range, right?
8         A.   That's correct.
9         Q.   And you say, "Shaw, however, experienced

10 more than that," right?
11         A.   They did, that's right.
12         Q.   And you say, "Actual engineering and
13 construction-related rework from July 1, 2008 through
14 December 31, 2009 totaled 88,000 and 81,900 hours,
15 respectively, a total of 179" -- did I do that right,
16 179,000 hours?  Is that right?
17         A.   Almost 180, that's right.
18         Q.   And then you put that in a chart on Page
19 74, and the planned rework, which represents the
20 3 percent, right?
21         A.   Correct.
22         Q.   The 3 percent would be like an industry
23 norm, right?
24         A.   That's close.
25         Q.   But instead of 24,000 rework hours, what

2482

1 you found was that Shaw had 179 -- am I saying that
2 right -- 179,000 rework hours, right?
3         A.   Yes, and the delta being what's over to
4 the right, which would be 145,000.
5         Q.   Correct.  And what did you do with that
6 145,000 hours?  Did you take them out of the
7 calculation?
8         A.   I didn't -- there's no damages -- I
9 don't have a damage number for rework.

10         Q.   That's what I'm trying to say.  You
11 didn't try to claim that against us, did you?
12         A.   No, I didn't claim it at all.
13         Q.   That's my point.  What you found on this
14 job was Shaw had approximately six times as much
15 rework as you'd normally see in this kind of a
16 project?
17         A.   Well, just based on the hours that were
18 charged, you can do the math.  It's 145 -- excuse me,
19 180 divided by 24, whatever that math is.
20         Q.   It's about six times as much, isn't it?
21         A.   Okay.
22         Q.   And where did you get those numbers
23 from, the rework log?
24         A.   Ms. Rice got them out of the accounting
25 system.

2483

1         Q.   Out of the accounting system.  If there
2 was work that was actually rework and didn't get
3 written down in the accounting system as rework, the
4 numbers would be even worse?
5         A.   If it didn't get written down, I assume
6 it didn't occur.
7         Q.   Now, rework has impact, doesn't it?
8         A.   Maybe.
9         Q.   Rework can cause disruption, can't it?

10         A.   Maybe.
11         Q.   Rework can make you jump around from
12 place to place, go back to a place where you thought
13 you were finished, right?  Have to work in an area
14 where you wanted to get somebody else in working,
15 right?
16         A.   It can.  It depends on how it's
17 performed.  It could be a second crew.  It could be a
18 night shift.  Could be a lot of things to make sure
19 it's not a problem.
20         Q.   In any event, one thing that you found
21 in your review of this case is that Shaw had an
22 extraordinarily high amount of rework on this project?
23         A.   Extraordinarily high -- they're just
24 numbers.  We just pull them out, and that's what they
25 were.

2484

1              MR. HINDERAKER:  That's all the
2 questions I have.  Thank you very much, Mr. Caruso.
3              THE COURT:  Redirect.
4                 REDIRECT EXAMINATION
5 BY MR. FROST:
6         Q.   Just a little bit of follow-up,
7 Mr. Caruso.  I promise not to be long.  You've been on
8 the stand for some time.
9              One of the things Mr. Hinderaker asked

10 you was about whether we had worked together in the
11 past.  And that's true, isn't it?
12         A.   You bet.
13         Q.   And you have also worked for
14 Mr. Hinderaker's firm in the past, haven't you?
15         A.   Yes, and I do now.
16         Q.   Thank you.  Mr. Hinderaker also asked
17 you about the target dates.  He referred to the dates
18 in Attachment 2 as target dates?
19         A.   Yes.
20         Q.   Were they more than target dates?
21              MR. HINDERAKER:  Objection, lack of
22 foundation.
23              MR. FROST:  He's been testifying about
24 the dates in Attachment 2 for four hours.
25              THE COURT:  Overruled.  He may answer if
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1 Tucker, if what they really thought that
2 Dr. Borcherding had done in their study was not
3 correct, I would suggest to you they would have had
4 him do one, and they didn't.
5              Now, let's just look briefly at what the
6 damages are from this.  Mr. Caruso and Ms. Rice took
7 Dr. Borcherding's productivity losses, translated them
8 into dollar amounts in these four categories.  We're
9 not going to review them again.  They've gone over

10 them in their testimony.  And these totals -- each one
11 of these is totaled out here, and the total of these
12 disruption damages is added into the other claims we
13 have for a total of $87 million.  Now -- and this is
14 PX 1083.  You'll have this as well as the other
15 damages summaries with you during your deliberations.
16              Now, I also want to talk briefly about
17 the exhibit that Mr. Caruso put into evidence
18 yesterday, which is Plaintiff's Demonstrative Exhibit
19 216.  The importance of this, Members of the Jury, is
20 that it is this exhibit which shows you exactly how
21 much money -- how much of the overruns -- how much of
22 the cost overrun on this job we're taking
23 responsibility for because do you remember that in the
24 opening statement I told you that we were not
25 contending that everything that went wrong on this job

5518

1 was the result of Xcel, not by any means.  I told you
2 in the opening statement Shaw had some problems on
3 this job, they surely did, and I told you we would
4 account for those.
5              And as Mr. Caruso sets out in this,
6 compared to their estimate at the beginning, Shaw had
7 a total cost overrun of $136 million, almost 137, of
8 which $60 million is not being claimed.  That's on our
9 tab.  So there's $76 million, with the contractual

10 markup of $10 million -- and let me comment on that
11 $10 million number.  Mr. Tucker came in, and he
12 criticized some of these numbers as not appropriate,
13 some of these numbers over here that are being claimed
14 against Xcel as not appropriate.  Neither Mr. Tucker
15 nor any other witness questioned that under the
16 contract there's a provision -- a normal provision in
17 these kinds of cases that on top of the damages, the
18 contractor gets a reasonable markup of 10 million --
19 in this case, $10 million.
20              And I want to say one other thing.  I
21 told you in opening that Shaw had made mistakes.
22 Every witness that came here from Shaw conceded that
23 they had made mistakes.  And that's why they are going
24 to walk away from this project after four and a half
25 years, after 5 million hours of effort, after spending
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1 $550 million, and no matter what you do, even if you
2 require them, as we believe you should, to force them
3 to pay the contract balance and to pay us for the
4 delay and disruption damages, even if you do all that,
5 Shaw Stone & Webster is walking away without the
6 $44 million that they had planned for, and they're
7 walking away $17 million in the hole.
8              And I want to ask you about one of the
9 things to think about now that the case is over.

10 Which Xcel witness got on this witness stand and took
11 responsibility for anything on this project?
12 Certainly not Mr. Kelly.  Certainly not Mr. Farmer.
13 Who was it from Xcel that stepped into this witness
14 stand and acknowledged that Xcel made any mistakes or
15 that Shaw Stone & Webster was affected in any way?
16 Nobody did that from that company.  Their view -- in
17 their view of the world, they did nothing wrong.
18              Remember Hill International, their
19 expert witness?  He submitted an expert report, the
20 first expert report submitted at the time designated
21 by the Court for expert reports to be filed.  Remember
22 it said Shaw may be entitled to three days of delay,
23 maybe we held them up for three days.  They were
24 willing to make that little concession.  And then what
25 happened to that?  A month later, out of the blue, we
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1 get another expert report.  Why?  We get another
2 expert report from Hill International, "Forget about
3 that.  They weren't affected a single day."  Nobody
4 from Xcel has stepped up to take responsibility for
5 what happened at that plant.
6              Now, Members of the Jury, that brings me
7 to the third and last section of my statement here
8 this morning -- this afternoon, and that is the unpaid
9 contract amounts.  I'll be brief on this.

10              The fact of the matter is that there
11 have been no payments of milestones since January.  It
12 is crystal clear that Xcel Energy is never going to
13 make a milestone payment on this contract.  They're
14 going to hold onto this money until you tell them they
15 can't, and they've made that absolutely clear.  Shaw
16 Stone & Webster has a thousand pieces -- just short,
17 950 and change pieces of equipment installed in that
18 plant.  They can't for as long as they need to or as
19 long as they want to go around and find something that
20 they say isn't working.  If it isn't the condensate
21 pumps or something else, they will always be able to
22 find it.
23              And, Ladies and Gentlemen, I think
24 everybody -- certainly most people -- have found
25 themselves at the mercy of somebody in a position of
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